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Interpreting Customary International Law: You’ll Never Walk Alone

Panos Merkouris*

1. Introduction

Oceans of ink have been spilt over both treaty interpretation and customary international law
(CIL). Yet the point of convergence between these two areas, ie CIL interpretation, remains
somewhat woefully under-examined. The almost obsessive focus on the formation stage of
CIL, with its two elements, State practice and opinio juris may have something to do with that.
As perhaps does the fact, stemming from the above obsession, that CIL is often cursorily
dismissed as not being interpretable. The present contribution aims to question these
assumptions, and demonstrate that CIL interpretation is not only plausible, but has been
occurring both in international and domestic legal systems. It is a process that is inextricably
linked to the life-cycle of every rule, irrespective of its source, and it is one that can also breathe

life and ensure the relevance of rules across wide swathes of the temporal landscape.

Section 2 will start with an examination of some of the basic objections raised against
the interpretability of CIL and will also investigate whether in international law there are other
examples of non-written rules that are nonetheless accepted to be interpretable. Section 3 will
dive into domestic and international legislation and case-law that evidence that CIL
interpretation is actually occurring. Domestic law and case-law will also be examined, as we
often tend to forget that the interaction between the international and the domestic legal system
is not one-way but rather an amphidromous one. In fact, domestic legal systems with a rich and
much longer tradition than that of international law, may have significant insights to offer in
how customary law (both domestic and international) functions. Section 3 will also highlight
some key interpretative approaches that seem to emerge from the examined jurisprudence. This
will lead us to Section 4, where the outer limits of such an interpretative exercise will be
demarcated. As with any interpretation of any rule, so CIL interpretation should not be

construed as a carte blanche to the judges, that allows then to substitute the States in the

* This contribution is based on research conducted in the context of the project ‘The Rules of Interpretation of
Customary International Law’ (‘TRICI-Law’). This project received funding from the European Research Council
(‘ERC’) under the European Union’s Horizon 2020 Research and Innovation Programme (Grant Agreement No.
759728).



creation of norms. This Section will focus on these limits, which if exceeded we transgress to

judicial law-making. Section 5 will offer some concluding thoughts.

2. International Law’s Approach to Interpretation of Non-Written Rules

The literature on CIL tends to be dominated by inquiries into the formative stage of CIL and/or
whether the existing two-element model is a functional one or falls prey to inherent pitfalls.
That is not to say that analysis on CIL interpretation is not present, with scholars arguing both
against and in favour of CIL’s interpretability.! Let us, however, examine what the main

arguments against the interpretability of CIL are.

Stemming from the doctrinal focus on the two-element approach, an argument often
invoked against the interpretability of CIL is that ‘content merges with existence’, namely that
the identification of CIL through a strict application of the two-element approach in and of
itself satisfies the content-determinative aspect of interpretation, and thus there is no need for
interpretation.? This approach, however, seems to accept as a given a degree of specificity and
precision that even written texts, and long-negotiated treaties are incapable of achieving. The
requirements of widespread, representative, constant and uniform State practice accompanied
by opinio juris would never be precise enough to account for newly emerging situations, that

would in any other case (and especially in the case of written instruments) would be easily

! Against, for instance: T Treves, ‘Customary International Law’ [2006] MPEPIL 1393 [2]; M Bos, 4
Methodology of International Law (Elsevier Science Publisher BV 1984) 109; VD Degan, L ‘interprétation des
accords en droit international (Nijhoff 1963) 162. In favour, for instance: P Merkouris, Article 31(3)(c) and the
Principle of Systemic Integration: Normative Shadows in Plato’s Cave (Brill/Nijhoff 2015) ch 5; D Alland, ‘L’
interprétation du droit international public’ (2013) 362 RdC 1, 82-8; A Orakhelashvili, The Interpretation of Acts
and Rules in Public International Law (OUP 2008) ch 15; R Kolb, Interprétation et création du droit
international: esquisses d’ une herméneutique juridique moderne pour le droit international public (Bruylant
2006) 219 et seq; A Bleckmann, ‘Zur Feststellung und Auslegung von Volkergewohnheitsrecht’ (1977) 37 Za6RV
504. There are also authors, who suggest that one can also interpret State practice (see, for instance, O Chasapis
Tassinis, ‘Customary International Law: Interpretation from Beginning to End’ (2020) 31(1) EJIL 235). These
authors also accept the interpretability of CIL rule. On the interpretation of CIL v the interpretation of State
practice see Merkouris (n 1); see also in this Volume, Chapter 18 by Fortuna. For an excellent presentation on
how different understandings of interpretation have different consequences as to the existence, role and content
of alleged rules of interpretation see J Kammerhofer, International Investment Law and Legal Theory (CUP 2021)
ch 4.

2 Bos (n 1) 109. Another argument along somewhat similar lines is that there is no exact law-creating moment for
CIL (see in this Volume Chapter 2 by d” Aspremont). However, the lack of an ‘exact’ law-creating moment is not
the same as that there is no law-creating moment (or at least period). This is very similar to the sorites paradox,
but even there the sorites exists, although we are unclear at which point the individual grains of sand amounted
to a sorites. On the sorites paradox, see D Hyde & D Raffman, ‘Sorites Paradox’ (Stanford Encyclopedia of
Philosophy, 26 March 2018) <https://plato.stanford.edu/entries/sorites-paradox/> accessed 1 May 2021.



addressed through the process of interpretation. Add to that the fact that CIL is often criticised
for being vague,® and it becomes evident that even more so in the case of CIL interpretation is
a sine qua non, as it is the only process that allows for lifting this ‘penumbra of doubt’.* This
seems to be summed up by the International Court of Justice (ICJ) itself in the Gulf of Maine
when it stated that ‘[a] body of detailed rules is not to be looked for in customary international
law ... It is therefore unrewarding ... to look to general international law to provide a
readymade set of rules that can be used for solving any delimitation problems that arise. A
more useful course is to seek a better formulation of the fundamental norm, on which the Parties
were fortunate enough to be agreed’.’> In the same vein, Sur, more recently, in his General
Course in the Hague Academy of International also reaffirmed the content-determinative
importance of interpretation for CIL when he noted that ‘[i]nterpretation of customary rules

allows the formulation of a statement that specifies their content and meaning’.®

The other main strand of objection to the interpretability of CIL is it being non-written.
‘[TThe irrelevance of linguistic expression excludes interpretation as a necessary operation in
order to apply [customary rules]’.” But is this truly so? This would seem to be based on an
understanding of interpretation as entirely based on text. Yet, a simple browsing of Articles 31-
3 Vienna Convention on the Law of Treaties (VCLT) reveals a cornucopia of other non-textual
elements that exist on par with the text, even more so if one considers the International Law
Commission’s (ILC) ‘crucible approach’ to interpretation that these articles reflect. Second, let
us consider the following scenario. There are two identical rules. One is a CIL rule, and the
other one is a rule that exists in a codification treaty. The latter rule, would be open to
interpretation. So the interpreter would be able to refer to the object and purpose, to intention,
to other relevant rules and all the other elements enshrined in Articles 31-3 VCLT. The former
rule’s content, on the other hand, if one accepts the argument that the non-written nature of
CIL bars it from being interpretable, would have to be determined solely on the model of State

practice and opinio juris.® The end result being, the written rule having the ability to be further

® ILA, ‘Final Report of the Committee — Statement of Principles Applicable to the Formation of General
Customary International Law’ (2000) 69 ILARC 712, 713.

* As Hart would call it.

> Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v USA) (Merits) [184] ICJ Rep 246
[111].

® S Sur, ‘La créativité du droit international’ (2013) 363 RdC 9, 294.

" Treves (n 1) [2].

& Even recourse to the supplementary means of identification would not be an equivalent, unless one tried for

instance to induce the teleology of the CIL rule from those supplementary means, in which case again argues in
favour of accepting interpretation of CIL rather than having to engage in such artificial and abuse-prone exercises.



content-determined through the process of interpretation, whereas the CIL rule would not, and
situations that could be addressed through the written rule, through a teleological or evolutive
interpretation, would remain outside the scope of the CIL rule, despite the fact that our original
starting point was that both these rules were identical. This seems to be an illogical result, that

militates in favour of the interpretability CIL.

Logical exercises are not the only reason why the linguistic irrelevancy of CIL is not a
bar to its interpretability. Interpretation of non-written elements that, nonetheless, create
binding rules of international law are nihil novum sub sole. Oral treaties, also known as verbal
treaties or verbal/oral agreements’ are one such example. The binding character of oral
agreements has been recognized in international jurisprudence, as for instance in Mavrommatis
Jerusalem Concessions,'° and did not cause any waves during the preparatory work of the

VCLT as can also be seen by the final adopted text.!!

Article 2(1)(a) VCLT defines treaties as ‘an international agreement concluded between
States in written form and governed by international law, whether embodied in a single
instrument or in two or more related instruments and whatever its particular designation’.!?
However, that is not to say that the VCLT rejects the potentiality of existence of other types of
treaties that do not meet the strict criteria of Article 2(1)(a). So much so in fact, that Article 3
is explicitly devoted to this as it stipulates that the fact that the VCLT ‘does not apply to
international agreements concluded between States and other subjects of international law or
between such other subjects of international law, or to international agreements not in written
form’ does not affect either the legal force of such agreements or the application to them of
customary rules relating to the law of treaties.!? The reason why the VCLT focused only on

written treaties was merely in the interest of clarity and simplicity.'*

® The use of the term agreement is sometimes preferred to avoid the connection with the term treaty as specified
in the VCLT, which has as a required element the written form as per Art 2(1)(a) VCLT.

19 The Mavrommatis Jerusalem Concessions (Greece v the United Kingdom) [1925] PCIJ Ser A No 5, 37.

M ILC, ‘Draft Articles on the Law of Treaties with Commentaries’ (4 May—19 July 1966) UN Doc A/CN.4/191,
reproduced in [1966/11] YBILC 187, 190, Commentary to Draft Article 3, [3]; ILC, ‘First Report on the Law of
Treaties by Sir Humphrey Waldock, Special Rapporteur’ (26 March 1962) UN Doc A/CN.4/144 and Add.l
reproduced in [1962/11] YBILC 27, 35 [2].

12 Emphasis added.

BILC, ‘Draft Articles 1966” (n 11) 189 [7].

1 ILC, ‘Draft Articles on the Law of Treaties’ (24 April-29 June 1962) UN Doc A/5209 reproduced in [1962/11]
YBILC 161, 163 [10]; K Schmalenbach, ‘Article 2° in O Dorr & K Schmalenbach (eds), Vienna Convention on
the Law of Treaties: A Commentary (Springer 2018) 29, 36 [19]; M Villiger, Commentary on the 1969 Vienna
Convention on the Law of Treaties (Brill/Nijhoff 2008) 80 [15]; M Fitzmaurice, ‘The Identification and Character



Although the VCLT seems to have taken a rather expansive interpretation of how strict
the ‘written form’ requirement should be, by including even oral agreements that are evidenced
in writing, as in the case of an oral agreement that is documented by a third party, which has
so been authorized by the parties to the agreement.!> However, if no such authorized
transcription exists, eg as in the case of (video)-taped understandings or oral answers to written

proposals, these still remain oral agreements.!'®

Oral agreements were more common in the pre-Westphalian era, but have
unsurprisingly been on the decline in the last two centuries, not only, as Schmalenbach rightly
points out, due to the existence of an obligation to register treaties'” but also to ensure greater
clarity and certainty as to their international obligations.!® That is not to say that oral
agreements do not emerge in international practice, as evidenced by the famous 1919 Ihlen
Declaration between the Ministers of Foreign Affairs of Norway and Denmark'®, and telephone
agreement of 1992 between the prime ministers of Denmark and Finland regarding the Great

Belt Bridge.?°

of Treaties and Treaty Obligations Between States in International Law’ (2002) 73 BYBIL 141, 149; Y le
Bouthillier & J-F Bonin, ‘Article 3 — Convention of 1969’ in O Corten & P Klein (eds), The Vienna Convention
on the Law of Treaties: A Commentary (OUP 2011) 66, 71.

5 P Gautier, ‘Article 2 — Convention of 1969’ in O Corten & P Klein (eds), The Vienna Convention on the Law
of Treaties: A Commentary (OUP 2011) 33, 39 [16].

16 for the VCLT see ILC, ‘Report on the Law of Treaties by Mr GG Fitzmaurice” (14 March 1956) UN Doc
A/CN.4/101 reproduced in [1956/11] YBILC 104, 117 note 4 (about non-authorised recordings and recordings
made with or without the parties’ knowledge); United Nations, ‘Vienna Conference on the Law of Treaties: 7th
Meeting of the Committee of the Whole’ (1 April 1968) UN Doc A/CONF.39/C.1/SR.7 [68-9]; for VCLT-II see
ILC, ‘Second Report on the Question of Treaties Concluded between States and International Organizations or
between Two or More International Organizations by Mr Paul Reuter, Special Rapporteur’ (15 May 1972) UN
Doc A/CN.4/271 reproduced in [1972/1] YBILC 75, 81 [35-7].

171919 Covenant of the League of Nations (adopted 28 June 1919, entered into force 10 January 1920) 225 CTS
188, Art 18; 1945 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI, Art 102.

18 K Schmalenbach, ‘Article 3’ in O Dorr & K Schmalenbach (eds), Vienna Convention on the Law of Treaties:
A Commentary (Springer 2018) 55, 57 [5].

19'M Fitzmaurice & P Merkouris, Treaties in Motion: The Evolution of Treaties from Formation to Termination
(CUP 2020) 48-51; although it has to be noted that whether this was an oral agreement or a set of unilateral
obligations creating mutually binding international obligations is a topic up for debate; see ILC, ‘Summary Record
of the 668th Meeting’ (26 June 1962) UN Doc A/CN.4/SR.668 [156]; K Widdows, ‘On the Form and Distinctive
Nature of International Agreements’ (1981) 7(1) Australian YBIL 114, 119.

20 M Koskenniemi, ‘Introductory Note: International Court of Justice: Order Discontinuing the Proceedings in
Case Concerning Passage Through the Great Belt (Finalnd v Denmark)’ (1993) 32 ILM 101, 103 [9]; further
examples are provided in Bouthillier & Bonin (n 14), 70-1 [11] and note 27; X Qin, ‘Oral International Agreement
and China’s Relevant Practice’ (2005) 4/2 Chinese Journal of International Law 465, 472—6.



The customary rules on the law of treaties apply to such oral agreements as long as they
are not tied to the written form requirement and, since text is but one of the many elements to

be taken into account during interpretation, this would also include the rules of interpretation.?!

In the same vein, another set of non-written acts that have raised no concerns as to their
interpretability are unilateral acts of States capable of creating international obligations. From
1996 to 2006 the ILC worked on the topic of ‘Unilateral Acts of States’ and their capacity to
create binding international obligations. In its Guiding Principle 5, the ILC specified that the
form of the declaration, oral or in writing, was immaterial.?? Thirty years earlier the ICJ had
stated the same thing in Nuclear Tests; ‘[w]hether a statement is made orally or in writing
makes no essential difference ... Thus the question of form is not decisive’.>> What makes this
relevant for the purposes of our analysis is that the ILC also adopted rules of interpretation
applicable to such unilateral declarations, again without making any distinction as to whether

the declaration is oral or in writing.?*

As the previous examples demonstrate interpretation of non-written rules is neither
prohibited nor a first for international law. But even the non-written (linguistic irrelevance)
objection is not as clear cut as one would think. Alland referring also to Miiller and Kolb
underscores this point, when he writes that ‘it is difficult to think of a custom independently of
any linguistic expression, of any “lexical garment”, to use [Miiller’s] wonderful expression. In
fact, even if we do not put the customary rule in a codification convention, it must be
formulated and, from this formulation, it may appear that we are interpreting linguistic signs
expressing a customary rule’.?> This is also something that we shall see in the next Sections

being a common pattern in the interpretation of CIL by international and domestic courts.

21 Schmalenbach (n 18) 58 [7]; M Herdegen, ‘Interpretation in International Law’ [2013] MPEPIL 723 [2].
22TLC, ‘Guiding Principles Applicable to Unilateral Declarations of States Capable of Creating Legal Obligations
with Commentaries Thereto’ (1 May-9 June and 3 July-11 August 2006) UN Doc A/61/10 reproduced in [2006/11
— Part Two] YBILC 160, Guiding Principle 5.

2 Nuclear Tests (Australia v France) (Judgment) [1974] ICJ Rep 253 [45] (emphasis added).

24 TLC (n 22) 173 et seq; Guiding Principle 7.

2> Alland (n 1) 83 referring to F Miiller, Discours de la méthode juridique (O Jouanjan tr, Presses Universitaires
de France 1996) 171 and R Kolb, Interprétation et création du droit international: Esquisse d une herméneutique
Jjuridique moderne pour le droit international public (Bruylant 2006) 221. However, see also Kammerhofer’s
analysis that CIL ‘is not couched in words — sine letteris’; Kammerhofer (n 1) 77.



3. CIL Interpretation in International & Domestic Legal Systems

As shown in the previous Section, interpretation of non-written rules is not something that
international law is unfamiliar with. But is CIL interpretation something that is actually taking
place either in the international or domestic legal systems? In order to answer this, we will now
turn our attention to the practice of international and domestic courts to examine whether when
applying CIL or domestic customary law they engage in a process of interpretation. This issue
is also touched upon in a number of other Chapters in this Volume.2® To avoid overlap only a
few additional cases will be mentioned here, highlighting some common interpretative
patterns; the reader however is strongly encouraged to consult those Chapters as well in order
to get a complete picture of the pervasiveness of CIL interpretation in both the international

and domestic legal arena.
3.1. The Interpretability of CIL as Evidenced in Written Instruments

Where one could first look for acknowledgment of the interpretability of CIL is within
instruments regulating the judicial process or identifying the sources of applicable domestic or
international law. Article 21 of the Rome Statute,?’ for instance, which sets out the law
applicable by the International Criminal Court (ICC) makes no distinction between the various
sources of law (treaties, custom and general principles). In fact, Article 21(2) clearly spells out
that ‘[t]he Court may apply principles and rules of law as interpreted in its previous decisions’,
while Article 21(3) builds on this uniform approach when it simply refers to ‘[t]he application

*28 without finding any reason to suggest that

and interpretation of law pursuant to this article
certain types of rules are not open to interpretation and should be approached differently. The
ICC has also followed this line of reasoning when it refers to principles and rules as having

been interpreted in the ICC’s previous judgments.?

A more explicit acknowledgment of the interpretability of CIL can also be found in the
Statutes of the ICJ and the Permanent Court of International Justice (PCLJ) and their

preparatory work. Article 36 of the ICJ Statute, which was almost verbatim reproduced from

26 See eg in this Volume Chapters 16-23.

271998 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002)
2187 UNTS 3 (hereinafter ICC Statute).

28 Emphasis added.

29 Prosecutor v Jean-Pierre Bemba Gombo (Pre-Trial Chamber III, Fourth Decision on Victims’ Participation)
ICC-01/05-01/08-320 (12 December 2006) [15].



that of the PCIJ Statute, refers to the jurisdiction of the Court in all legal disputes concerning
‘a. the interpretation of a treaty’ and ‘b. any question of international law’. One could
reasonably arrive at the conclusion, that the explicit avoidance of reference to the word
‘interpretation’ in sub-paragraph (b), was an intentional one and that, this would indicate that
the drafters of the PCIJ Statute, the Advisory Committee of Jurists, took a firm position on the
matter through this differentiated wording. However, if one looks closely at the fravaux
préparatoires the true reason for this linguistic choice is revealed. What became Article 36 of
the PCIJ Statute was based on a draft by Lord Phillimore.?® While discussing this, another
member of the Advisory Committee, Ricci-Busatti suggested that the proposed version was
problematic and should be amended so as to read ‘a. the interpretation or application of a treaty;
b. the interpretation or application of a general rule of international law’ >! No member raised
any objections as to the validity of Ricci-Busatti’s proposal;*? on the contrary some members,
such as de la Pradelle and Hagerup were vocal as to the linguistic defects of Lord Phillimore’s
version, and the superiority of Ricci-Busatti’s proposal.®* Despite this, the original version
remained in place, and the reason was that the language used was copied directly from Article
13 of the Covenant of the League of Nations and the drafters wanted to ensure linguistic
continuity as to the expressions used.** This notwithstanding, the fact remains that not only
interpretation of CIL was actually proposed to be included in the text of the PCIJ Statute, but
also it raised no objections from a theoretical standpoint, ie that CIL is non-interpretable, and
its eventual non-inclusion was based solely on linguistic continuity concerns, but not on

substantive objections.

The examples offered so far demonstrate that in the Statutes of international courts and
tribunals and their preparatory work indicia can be found that demonstrate that interpretation
is a process recognised by the drafters as an inherent element of the application of both
conventional and customary rules. Similar evidence can also be traced within constitutions,
legislation and codes of domestic legal systems. One point that has to be made here is that in
domestic legal systems there is usually one or two caveats often introduced with respect to

customary law, be it domestic or international. As with treaty interpretation, interpretation of

30 Advisory Committee of Jurists, Procées Verbaux of the Meetings of the Advisory Committee of Jurists: 16 June
— 24 July 1920 with Annexes (van Langenhuysen 1920) 252.

31 ibid 265 & 275 (emphasis added).

32 ibid 283.

33 ibid 284.

34 ibid 264-5 & 283-4.



customary law has certain limits. Although the limits to CIL interpretation will be analysed
infra in Section 4, here it is worth noting that an approach that appears with relative frequency
in domestic legal systems is that an interpretation or existence of a customary rule cannot
conflict with a written rule of domestic law, and in case of such conflict the written rule
prevails.>> Of import here is that before acknowledging the existence of a conflict between
rules, domestic courts always attempt to harmonize the content of the rules through
interpretation,® a process not unique to domestic courts but equally applied by international

courts and recognised by the ILC as well.?’

Apart from this ‘harmonisation through interpretation’ that we will see more of in
Section 3.2, a more explicit acknowledgment of CIL interpretation can also be seen, for
instance, in the case of Article 559(1) of the Greek Code of Civil Procedure. According to that
Article ‘[a]n appeal is allowed only 1) if a rule of substantive law has been violated, which
includes the rules of interpretation of legal acts, regardless of whether this entails a law or
custom, Greek or foreign, of domestic or international law’.*® This provision and ground of
appeal has in fact been interpreted by the Supreme Civil and Criminal Court of Greece in the
following manner: ‘The legal rule is violated, if it is not applied, ... as well as if it is applied
incorrectly ..., and the violation is manifested either by false interpretation [misinterpretation]
or by incorrect application’.?” It is of note that misinterpretation is one of the manifestations of
violation of the rule, and neither the Greek Code of Civil Procedure nor the relevant
jurisprudence differentiate in their approach on whether the rule is one of written law or a

customary rule.*

3% See eg, Art 2(4) of the Constitution of Kenya.

36 See below Sections 3.2 and 4.

37 “harmonisation through interpretation’; see ILC, ‘Report on Fragmentation of International Law: Difficulties
Arising from the Diversification and Expansion of International Law, Finalized by Martti Koskenniemi’ (1 May-
9 June and 3 July-11 August 2006) UN Doc A/CN.4/L.682 [37-43, 88, 229-31, 277 & 411].

38 Greek Code of Civil Procedure, ®EK A 182 19851024, Art 559(1) (author’s translation and emphasis added).
39 Judgment 7/2006 (23 February 2006) Areios Pagos, Greece, OL.AIT 7/2006, referring also to Judgment 4/2005
(21 April 2005) Areios Pagos, Greece, OA.AII 4/2005.

%0 M Margaritis, ‘Article 559° in K Kerameas, D Kondilis & N Nikas, Interpretation of the Code of Civil
Procedure, Vol I, Articles 1-590 (Sakkoulas 2000) 1000; Ch Apalagaki, Code of Civil Procedure: Article by
Article Interpretation, Articles 1-590 (4th ed, Nomiki Vivliothiki 2016) 1405-9.



3.2. Patterns of CIL Interpretability in International and Domestic Case-law

Evidence from Statutes and domestic pieces of legislation are useful, but not entirely decisive
of the ubiquity of CIL interpretation. For this we shall now turn our attention to case-law. The
former Chess World Champion Mikhail Botvinik is often credited with the chess aphorism,
‘every Russian school boy knows’, which is used within chess circles to denote some basic
knowledge that everyone has. Mutatis mutandis ‘every international law student knows’ that
when talking about CIL two sets of cases are the ones most often used, Nicaragua and North
Sea Continental Shelf, with the latter being the landmark case for the two-element approach of
State practice and opinio juris. Ironically enough, even in these bastions of the classical two-
element approach, one can find references to CIL interpretation. The Nicaragua case, seems to
be open to the interpretability of CIL, when the Court opines that ‘[r]ules which are identical
in treaty law and in customary international law are also distinguishable by reference to the
methods of interpretation and application’.*! However, in the North Sea Continental Shelf cases
this is much more explicit, when Judge Tanaka has the following to say regarding CIL
interpretation: ‘Customary law, being vague and containing gaps compared with written law,
requires precision and completion about its content. This task, in its nature being interpretative,
would be incumbent upon the Court. The method of logical and teleological interpretation can
be applied in the case of customary law as in the case of written law’.** Although it is unclear
the exact line, if any, drawn by Tanaka between logical and teleological interpretation,* the
use of ‘logical interpretation’ is not so foreign. This word may not have found its way in the
text of Articles 31-3 VCLT, but it was used in early jurisprudence and in the early codification
attempts of the law of treaties and the rules of treaty interpretation. For instance, Fiore’s Draft
Code suggested that treaty interpretation could be either grammatical or logical, a slightly
different structure than that of Tanaka. In the rules of logical interpretation, one could find
recourse to, for instance, intention of the parties, context, contra proferentem, equity, ut res

magis valeat quam pereat, systemic/harmonious interpretation, and teleology.**

1 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. USA) (Merits) [1986] ICJ Rep 14
[178].

2 North Sea Continental Shelf (Germany/Denmark and the Netherlands) (Judgment) [1969] ICJ Rep [44],
Dissenting Opinion of Judge Tanaka, 181 (emphasis added). In the same vein, see also ibid, Dissenting Opinion
of Judge Morelli, 200.

3 Or whether they were being used in an interchangeable manner.

4 JW Garner, ‘Codification of International Law: Part Ill—Law of Treaties — Appendix 4: Fiore’s Draft Code’
(1935) 29 AJIL Supp 1212, 1218-9.



So let us examine if any of these interpretative tools emerge in cases where courts have
been called to apply CIL. In Section 2, we discussed Alland’s view that CIL is always shrouded
in a ‘lexical garment’. The practice of courts and tribunals, both international and domestic
seem to utilize this to compensate for the non-existence of a written rule in the case of CIL.
Since textual interpretation stricto sensu is not possible, what they do is refer to documents
which are allegedly reflective of CIL.* If one were to try and find an analogy with the rules of
treaty interpretation, this would be akin to an application of the principle of systemic integration
or in pari materia interpretation if the documents referred to were treaties.*® This attempt at a
‘by proxy’/hybrid textual interpretation of CIL is sometimes taken even further, when courts
use not only the language of the relevant provision that reflects CIL, but also other provisions
of the referred instrument, as a type of context (again by proxy) to determine the meaning of

the CIL rule.*’

However, that is not to say that reference to other treaties, CIL rules or general
principles only happens in this context, ie in a ‘by proxy’ textual interpretation. There are also
several instances where courts and tribunals have interpreted CIL by reference to its normative
environment in the traditional ‘systemic integration’ fashion.*® The Supreme Court of Italy in
Ferrini v Germany summarised this very concisely: ‘However, it is unquestionably true that
similar criteria [ie reference to relevant rules] apply to the interpretation of customary norms,
which like the others are part of a system and therefore may only be correctly understood in
relation to other norms that form an integral part of the same legal system’.*® This
interpretative method is often used to ensure that the normative environment is taken into

account in order to avoid conflict and ensure ‘harmonization through interpretation’, as can be

> WTO, EC—Measures Affecting the Approval and Marketing of Biotech Products (EC — Biotech), Panel Report
(21 November 2006) WT/DS291/R, WT/DS292/R, WT/DS293/R [7.68-7.72] (referring to the VCLT); Gulf of
Maine (n 5) Dissenting Opinion of Judge Gros [8] (referring to the draft convention produced by the Third United
Nations Conference); The Queen v Alqudsi (Motion to Quash Indictment and Summons for Declaratory Relief of
27 August 2015) Supreme Court of New South Wales, Australia [2015] NSWSC 1222 [141-2] (referring to the
1970 UNGA Resolution on Friendly Relations Declaration); Institute of Cetacean Research v Sea Shepherd
Conservation Society, 725 F.3d 940 (9th Cir 2013) [5-6] (referring to the UNCLOS and the High Seas Convention
definitions on piracy).

%6 For non-binding instruments (such as declarations or draft treaties) and if one wanted to continue the comparison
with the rules of treaty interpretation, these would most likely be quailifiable as supplementary means, unless one
argues that under CIL interpretation, the principle of systemic integration has a much wider scope, in which case
it would include non-binding instruments as well.

47 EC — Biotech (n 45); for further analysis on this issue see also in this Volume Chapter 22 by Ryngaert.

8 Continental Shelf (Tunisia/Libya) (Judgment) [1982] ICJ Rep 18 [38 &70]; Mondev International Ltd v USA,
(Award of 11 October 2002) ICSID Case No ARB(AF)/99/2 [127].

%9 Ferrini v Germany (Appeal Decision of 11 March 2004) Supreme Court of Cassation of Italy, Case No 5044/04
[9.2].



easily seen in a string of domestic cases, where State immunity was counter-balanced eg with

the protection of fundamental human rights/values, and the prohibition of torture.*°

Another dominant pattern emerging from domestic and international case-law is
reference to either the felos of the rule or its rationale.! In Her Majesty the Queen in Right of
Canada v Edelson and others, for instance, the Supreme Court of Israel was called to identify
the content of the CIL rule on State immunity and the criteria to be used in distinguishing
between acta jure imperii and acta jure gestionis. In the ‘Comfort Women’ case, the South
Koran District Court, also had to tackle issues of State immunity but in the context of whether
such immunity could be invoked for crimes against humanity committed during WWII. In both
cases, the domestic courts relied on the reasons underlying the existence and functioning of the

CIL on State immunity in order to come to conclusions as to the content of the rule.>?

An interesting tendency in CIL interpretation is also that the telos referred to is not
necessarily that of the CIL rule alone. Sometimes, courts and tribunals based their teleological
interpretation of the CIL rule on the felos of an entire area of international law.>® In such
instances, such a lato sensu teleological interpretation becomes very similar to systemic

interpretation.

However, as in treaty interpretation, where various interpretative maxims and
approaches not explicitly mentioned in the VCLT are often utilised, these also make their
appearance in cases of CIL interpretation. Ut res magis valeat quam pereat and ad absurdum
arguments make regular appearances in the reasoning of courts, when they interpret CIL. In
Her Majesty the Queen in Right of Canada v Edelson and others, the court emphasised that the
reason why the purpose criterion was not the appropriate one for distinguishing between acta

Jjure imperii and acta jure gestionis was that it would end up negating the distinction between

50 Her Majesty the Queen in Right of Canada v Edelson and others (3 June 1997) Supreme Court of Isracl PLA
7092/94, 51(1) PD 625 [22]; Attorney-General v Zaoui and Inspector-General of Intelligence and Security and
Human Rights Commission (intervening) (21 June 2005) Supreme Court of New Zealand [2005] NZSC 38 [32-
3]; A v Swiss Federal Public Prosecutor (25 July 2012) Swiss Federal Criminal Court, BB.2011.140 [5.4.3].

>1 Depending on the context, these can either both be seen under the umbrella of teleological interpretation, or the
former falling under teleological interpretation, while the latter under logical interpretation. For reasons of
convenience, for the purposes of the present analysis these will be examined as if forming one and the same
pattern.

52 Her Majesty the Queen in Right of Canada v Edelson and others (n 50) [22]; Case No 2016 Ga-Hap 505092 (8
January 2021) Central District Court of Seoul [3.C.3.7].

53 Prosecutor v Dusko Tadi¢ (Appeal Judgement) IT-94-1-A (15 July 1999) [124]; Fisheries (UK v Norway)
(Judgment) [1951] ICJ Rep 116, 133.



private and State acts.>* In 4 v Swiss Federal Public Prosecutor, the court held that ‘it would
be both contradictory and futile if, on the one hand, we affirmed that we wanted to fight against
these serious violations of the fundamental values of humanity, and, on the other hand, we
allowed a broad interpretation of the rules of functional immunity’.>> While in the Sea Shepherd
case the District court did not mince its words on what it thought of a broad interpretation of
‘piracy’; ‘[a]lmong other nonsensical results, Defendants’ interpretation would allow any
seaman with a special affinity for a sea creature—say, a tuna—to state a piracy claim against a
fisherman’.>® Other cases have also referred to CIL as being open to evolutive interpretation,>’
or even more dubiously to in dubio mitius constructions®® and presumptions that promote

interpretations in favour of internal jurisdiction.*

As can be seen from the previous analysis, the examples offered were not meant to be
an exhaustive list but rather a demonstration of the occurrence of CIL interpretation across the
board and the multifariousness of interpretative tools used, which are, however familiar from
treaty interpretation. It is also of note, that several of the cited cases, do not use just one
interpretative method but a number of them, which again also coincides with the ILC’s view

of interpretation as a holistic exercise.

4. Limits of CIL Interpretation

The fact that CIL is open to interpretation does not mean that judges have a carte blanche when
engaging in such interpretative exercises. As with interpretation of treaties and of other

instruments, so CIL interpretation cannot go beyond certain limits. Certain of these limits are

>* Her Majesty the Queen in Right of Canada v Edelson and others (n 50) [26 & 28].

> A v Swiss Federal Public Prosecutor (n 50) [5.4.3] (emphasis added).

5 Institute of Cetacean Research v Sea Shepherd Conservation Society, 153 F.Supp.3d 1291 (WD Wash 2015)
1319.

>7 “Rules developed against the background of a reality which has changed must take on dynamic interpretation
which adapts them, in the framework of accepted interpretational rules, to the new reality ... In the spirit of such
interpretation, we shall now proceed to the customary international law dealing with the status of civilians who
constitute unlawful combatants’; Public Committee against Torture in Israel and Palestinian Society for the
Protection of Human Rights and the Environment v Israel and ors (13 December 2006) Supreme Court of Israel,
HCJ 769/02 [28]; see in more detail in this Volume Chapter 21 by Mileva.

%8 Institute of Cetacean Research v Sea Shepherd Conservation Society (n 56) 1319,

%9 Her Majesty the Queen in Right of Canada v Edelson and others (n 50) [26 & 28].



common to all rules irrespective of the source from which they have emerged. It is to these

limits that we shall turn our attention.

The first and foremost such limit is a system-oriented one, ie one that is imposed by the
system and its, admittedly, limited hierarchical structure. Any interpretation of a rule cannot
be such that it would go against a rule of jus cogens.%® This limit is a very logical one, and
stems also from the very definition of jus cogens rules, being rules from which no derogation
is possible. It is such a fundamental limit that it even found its way in the Institut de Droit
International’s resolution on ‘Intertemporal Law’, where it was stated that: ‘States and other
subjects of international law shall, however, have the power to determine by common consent
the temporal sphere of application of norms, ... subject to any imperative norm of international
law which might restrict that power’.%! Of course, both the cases mentioned in the first footnote
to this Section and the Institut’s resolution were focused on treaties, however, the rationale

behind the acceptance of jus cogens as an interpretative limit is equally applicable to CIL rules

and obligations emerging from unilateral acts of States.

This can be seen in the recent works of the ILC, both on ‘Identification of CIL’ and on
‘Jus cogens’. With respect to the former, both the commentary to Draft Conclusion 1 and the
text of Draft Conclusion 15 made a point of underscoring that these Draft Conclusions were
‘without prejudice to questions of hierarchy among rules of international law, including those
concerning peremptory norms of general international law (jus cogens)’.®? This has more
recently become even clearer through the Conclusions proposed by the Drafting Committee on
‘Jus cogens’. Draft Conclusion 14, clarifies that with respect to CIL no such rule may come
into existence if it conflicts with a peremptory norm of general international law, and ‘ceases

to exist if and to the extent that it conflicts with a new peremptory norm of general international

law’.%3 So Draft Conclusion 14 covers both ends of the spectrum, emergence and termination

80 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Serbia and Montenegro) (Judgment) [2007] ICJ Rep 43, Joint Declaration of Shi and Koroma [2];
South-West Africa (Second Phase) (Liberia and Ethiopia v South Africa) (Judgment) [1966] ICJ Rep 6, Dissenting
Opinion of Judge Tanaka, 293-5; Gabcikovo-Nagymaros Project (Hungary/Slovakia) (Judgment) [1997] ICJ Rep
7, Separate Opinion of Judge Bedjaoui [6].

®1 Institut de Droit International, ‘Resolution of 11 August 1975: The Intertemporal Problem in Public
International Law’ (1975) 56 AIDI 536 [3].

62 ILC, ‘Draft Conclusions on Identification of Customary International Law, with Commentaries’ (30 April—1
June and 2 July—10 August 2018) UN Doc A/73/10, reproduced in [2018/IT — Part Two] YBILC 122, Commentary
to Draft Conclusion 1 [5]; Draft Conclusion 15(3); Commentary to Draft Conclusion 15 [10].

83 ILC, ‘Peremptory Norms of General International Law (jus cogens): Draft Conclusions’ (29 May 2019) UN
Doc A/CN.4/L.936, Draft Conclusion 14 (1)-(2).



of a CIL rules, but what of its interpretation? Draft Conclusion 20, which deals with the
interpretation and application of rules in a manner consistent with peremptory norms of general
international law, provides the answer to that: “Where it appears that there may be a conflict
between a peremptory norm of general international law (jus cogens) and another rule of
international law, the latter is, as far as possible, to be interpreted and applied so as to be
consistent with the former’.%* Of particular note here is that Draft Conclusion 20 makes
absolutely no distinction between rules on the basis of their source, but considers that an

interpretation that ensures harmony with existing jus cogens rules is an interpretative limit for

rules irrespective of the type of source from which they emerged.

The second limit is one that derives from the classical distinction between interpretation
and revision/modification. In treaty interpretation, for instance, whereas interpretation aims to
give flesh to the intention of the parties,®® revision of a treaty falls outside its outer limits as it
changes the content and identity of a rule in ways that could not be arrived at through a normal
interpretative exercise. Because revision amounts to creating a new rule, as it exceeds the rule’s
‘natural limits’,% interpretation may never amount to a revision of the rule.%” Treaty revision
falls squarely within the exclusive competence of the parties to the treaty (or any body so
authorized by the parties), not of the judges. Consequently, an interpretation that would lead to
a revision of the rule, would be equivalent to the judges exercising a pouvoir de légiférer, a
power that they have not been imbued with.®® As Dupuy very eloquently put it, ‘[m]emory
must remain loyal and not serve to rewrite history; a treaty belongs to its authors and not to the

judge’.®” The ILC also confirmed this recently through Draft Conclusion 7(3) on ‘Subsequent

Agreements and Subsequent Practice in Relation to Interpretation of Treaties’.”® According to

64 ibid, Draft Conclusion 20 [10(3), 17(2)].

8 Kasikili/Sedudu Island (Botswana/Namibia) (Judgment) [1999] ICJ Rep 1045, Declaration of Judge Higgins
[4].

® Edwards v Attorney-General for Canada (18 October 1929) Judicial Committee of the Imperial Privy Council
[1930] AC 124, 136 per Lord Sankey.

87 Gabcikovo-Nagymaros Project (n 60) Separate Opinion of Judge Bedjaoui [5]; Kasikili/Sedudu Island (n 65)
Declaration of Judge Higgins [2]; Case Concerning a Boundary Dispute between Argentina and Chile Concerning
the Frontier Line between Boundary Post 62 and Mount Fitzroy (Laguna del Desierto) (Argentina v Chile) (1994)
22 UNRIAA 3 [157].

88 Bayatyan v Armenia [GC] ECtHR App No 23459/03 (7 July 2011) Dissenting Opinion of Judge Gyulumyan
[2]; Meftah and Others v France [GC] ECtHR App No 32911/96 (26 July 2002) Concurring Opinion of Judge
Lorenzen joined by Judge Hedigan.

9 PM Dupuy, ‘Evolutionary Interpretation of Treaties: Between Memory and Prophecy’ in E Cannizzaro (ed),
The Law of Treaties Beyond the Vienna Convention (OUP 2011) 123, 129.

0 ILC, ‘Draft Conclusions on Subsequent Agreements and Subsequent Practice in Relation to the Interpretation
of Treaties, with Commentaries’ [2018/I1 — Part Two] YBILC 16, 58.



the ILC, if the limits of interpretation are crossed, then we may be in the realm of treaty
modification, although the ILC admitted that the lines may be difficult to be drawn and was
agnostic as to whether modification of a treaty by subsequent practice of the parties was

customary law.”!

This differentiation between the existing rule and its modification/revision seems also
to lie at the heart of the HadzZihasanovi¢ case. The Tribunal on the one hand, felt that there was
no sufficient evidence of State practice and opinio juris to demonstrate that the existing content
of the CIL rule on command responsibility, covered also situations where a change in the
command structure had occurred, and therefore that any such reading/interpretation of the rule
would amount to an unacceptable and impermissible revision/modification. A number of
judges, on the other hand, were of the view that a teleological interpretation of the rule

inexorably led to an inclusion of that situation within the regulatory framework of the rule.”

The same line in the sand distinction between interpretation and revision/modification
seems to be the driving force behind judge ad hoc Kreca’s analysis in the Croatia -Serbia
Genocide case as well. His main objection to certain of the pronouncements of the ICTY and
its ‘interpretation’ of CIL was that the methods used were incoherent and subjective, and that
the establishment of the content of a CIL rule resembled ‘a quasi-customary law exercise based
on deductive reasoning driven by meta-legal and extra-legal principles ... [that] has resulted in
judicial law-making through purposive, adventurous interpretation’.” Leaving aside that judge
ad hoc Krec¢a also recognises the interpretability of CIL, his objection stems not from the
interpretative exercise per se and the use of teleological interpretation, but rather from the fact
that such an interpretation is not interpretation in the proper sense, but rather a revision of the
rule, which amounts to an exercise by the judges of a pouvoir de légiférer (judicial law-
making). In essence, this objection is an affirmation of the second limit of CIL interpretation,

and interpretation in general.

Another limit that needs to be examined in this context is that any interpretation ‘can
only apply in the observation of the general rule of interpretation laid down in Article 31 of the

Vienna Convention on the Law of Treaties’.”* This was identified by Judge Bedjaoui in the

1 ibid 58-9.
72 For a detailed analysis of HadZihasanovié see in this Volume, Chapter 18 by Fortuna.

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v Serbia)
(Merits) [2015] ICJ Rep 3, Separate Opinion of Judge ad hoc Kreéa [91-2].
"% Gabcikovo-Nagymaros Project (n 60) Separate Opinion of Judge Bedjaoui, [5].



Gabcikovo-Nagymaros Project case in the context of an evolutive interpretation of a written
instrument, but it applies equally in the case of CIL. The following cases may help illustrate

this point.

On 8 January 2021 the Central District Court of Seoul issued its judgment, now final,
regarding compensation of South Korean women, who had been forced into sexual slavery and
euphemistically known as ‘comfort women’, during World War II. A key issue was whether
State immunity could be upheld even in cases where grave crimes against humanity had been
perpetrated.” Although, as analysed above, in Section 3 the Central District Court also engaged
in a logical and teleological interpretation of CIL, it based part of its reasoning on a somewhat
‘systemic-type’ of interpretation but of an inward focus, ie it focused on the potential of
harmonization or conflict of an expansive interpretation of State immunity with its domestic

constitution. According to it,

if customary law is applied to exempt the Defendant from jurisdiction even in cases
where the Defendant has committed grave crimes against humanity, it would be
impossible to sanction a State for violating international conventions that prevent it
from committing grave crimes against humanity against citizens of another state,
thereby depriving victims of their right of access to courts guaranteed by the
Constitution and not providing a remedy for their rights. Such results are unreasonable
and unjust as they are not in accordance with the overall legal order that positions the
Constitution as the highest norm.”®

Although the first part of this argument shows similarities with an ut res magis valeat approach
to interpretation, the final part links it to its domestic legal order. Essentially, what the District
Court of Seoul focused on was that: a) an expansive interpretation of State immunity would
lead to a non-prosecution of crimes against humanity and b) such a result would be
unreasonable as it would conflict with the right of access to courts guaranteed by the
Constitution. Consequently, the District Court of Seoul was of the view that a more restrictive
interpretation of State immunity was the one that ensured both effectiveness and the harmony
among the rules of its domestic legal order. What this boils down to is that the District Court
of Seoul, following a mélange of ut res magis valeat quam pereat and ‘harmonious/systemic
interpretation’ approaches interpreted the CIL rule on State immunity in a way that did not

allow for its invocation in situations of crimes against humanity. However, the crucial point is

7> In detail see E Branca, ““Yet, it moves...”: The Dynamic Evolution of State immunity in the “Comfort Women”
case’ (EJILTalk!, 7 April 2021) <https://www.ejiltalk.org/yet-it-moves-the-dynamic-evolution-of-state-
immunity-in-the-comfort-women-case/?utm_source=mailpoet&utm medium=email&utm campaign=ejil-talk-
newsletter-post-title 2> accessed 1 May 2021.

78 Case No 2016 Ga-Hap 505092 (n 52) [3.C.3.6] (emphasis added).




that the counterpart to the rule on State immunity against which ut res magis valeat and
harmonious/systemic interpretation were evaluated were not other rules of international law

but rather its own domestic law and in particular its own Constitution.

The Supreme Court of Israel in Her Majesty the Queen in Right of Canada v Edelson
and others when discussing the criteria to be applied in distinguishing between acta jure
imperii and acta jure gestionis also referred to its domestic legal order but with a slight twist
compared to the previous case. The Supreme Court, although in earlier paragraphs engaged in
a teleological interpretation of the CIL rule, it then felt the need to buttress its findings by
reference to its domestic legal order, but not as a way to avoid normative conflict, but rather as
a way to fill a potential lacuna. ‘[P]ending the development of a standard international practice
regarding this issue, it is inevitable that each State will apply its own locally accepted criteria
in accordance with its existing national jurisprudence ... It is incumbent upon us to formulate
a distinction that accounts for basic values such as individual rights, equality before the law
and the rule of law. This having been said, we will allow the foreign State to realize its
sovereign objectives, without subjecting them to judicial review in a foreign state’s courts. The
balance struck between these conflicting considerations is far from simple and is certainly not
immutable. It would seem that, for the time being, it is sufficient to determine that, when in
doubt, we must rule in favor of recognizing internal jurisdiction. In any case, the tendency

should be towards restricting immunity. This is our practice regarding any domestic matter’.”’

A final case that needs to be mentioned in this context is Sentenza No 238/2014, where
the Italian Constitutional Court had to grapple with the aftermath of the Jurisdictional
Immunities case.” This case is very interesting as the Italian Constitutional Court did not object
to the ‘interpretation’” on jurisdictional immunities adopted by the ICJ as ‘[i]nternational
custom is external to the Italian legal order, and its application by the government and/or the
judge, as a result of the referral of Article 10, para 1 of the Constitution, must respect the
principle of conformity, ie must follow the interpretation given in its original legal order, that
is the international legal order’.8° What it tried to do was determine whether the interpretation

of the CIL rule given by the ICJ could be harmonised with the Italian constitutional order and

7 Her Majesty the Queen in Right of Canada v Edelson and others (n 50) [29-30] (emphasis added).

8 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) [2012] ICJ Rep 99.

79 This is the precise word used by the Italian Constitutional Court throughout its judgment.

80 Sentenza No 238/2014 (22 October 2014) Italian Constitutional Court [3.1] (unofficial English translation

available at <https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/S238 2013 en.pdf>
accessed 1 May 2021).



its fundamental principles.®! The Constitutional Court came to the conclusion that this was not
possible and that therefore the CIL rule as interpreted by the ICJ had not entered the Italian
legal order, through Article 10 para 1 of the Italian Constitution, and, thus, did not have any
effect therein.®? The Constitutional Court, then turned its attention to Article 1 of the Law of
Adaptation No 848/1957, and declared it unconstitutional, insofar as it concerned the execution
of Article 94 of the UN Charter, and that as well exclusively to the extent that it obliged Italian
courts to comply with the ICJ Judgment in Jurisdictional Immunities.®> The manner in which
the Italian Constitutional Court approached the issue of CIL rule on jurisdictional immunities
bears similarities both with the Solange®’ and Kadi®’ cases. With the Solange in the sense that
it determines the applicability of the CIL rule in Italian domestic legal order by applying the
‘limit’ of the concordance with fundamental principles of the State’s own constitutional order,*
and with Kadi in the sense that the Italian Constitutional Court avoided engaging directly with
an interpretation of the CIL rule on jurisdictional immunities different from that given by the
ICJ, but rather decided to focus on the unconstitutionality of two domestic laws, through which
the ICJ judgment and its interpretation would have become effective in the Italian domestic

legal order.

Although the aforementioned three cases are not entirely identical, as they cover a wide
spectrum of situations where CIL rules and their interpretation were considered, ranging from
an attempt to harmonize the rule with the constitutional order (Case No 2016 Ga-Hap 505092),
to filling lacunae of the CIL rule by reference to the domestic legal order (Her Majesty the
Queen in Right of Canada v Edelson and others) and including the CIL rule not entering the
legal order as it cannot be harmonised with the limit of fundamental constitutional principles
(Sentenza No 238/2014). These differences aside, a common thread remains an attempt at

content-determination®” of the CIL rule by reference to the State’s own domestic legal system.

8 ibid [3.1 & 3.4].

82 ibid [3.5].

8 ibid [4.1].

8 Solange I (29 May 1974) BVerfG, 37 BverfGE 291.

8 Joined cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International Foundation v
Council of the European Union and Commission of the European Communities (3 September 2008) CJEU [GC]
[2008] ECR I-06351.

8 For other domestic cases, where similar approaches have been adopted albeit with respect to EU law, see A
Peters, ‘Let Not Triepel Triumph — How To Make the Best Out of Sentenza No 238 of the Italian Constitutional
Court for a Global Legal Order’ (EJILTalk!, 22 December 2014) <https://www.ejiltalk.org/let-not-triepel-
triumph-how-to-make-the-best-out-of-sentenza-no-238-of-the-italian-constitutional -court-for-a-global-legal-
order-part-i/> accessed 1 May 2021.

87 Somewhat less so in the case of the Italian Constitutional Court, which was very careful in its Kadi-inspired
approach.



This from an internal, domestic-oriented point of view may not be as problematic,*® although
this is not to say that such an approach is entirely problem-free. This can be seen from the fact
that a CIL rule should be interpreted using the rules/methods endemic to that international legal
order. While this point was raised in Sentenza No 238/2014 it was not resorted to in the other
two cases we discussed. This point also highlights why from an international perspective an
interpretative approach to CIL focusing only on the domestic legal system of one State raises
serious concerns. In all the cases mentioned above, the point being made was an effort to
achieve a harmonious interpretation, that by taking into account other relevant rules would
ensure that a normative conflict would be avoided. What this amounts to is an attempt at
applying the principle of systemic integration in the context of CIL interpretation. However,
the system of a CIL rule, would refer to international rules (treaties, custom, general principles),
but not to domestic rules of a single State. The only potential scenario where domestic rules
may come into play is if an argument could be made that these reflected a ‘general principle’
shared by domestic legal systems. Leaving aside the issues of which domestic legal systems
needs to be considered,®® by any stretch of imagination considering just one legal system would
not be enough. Ryngaert calls this approach a ‘reverse’ consistent interpretation, and rightly
points out the fact that it is a misapplication or disregard of the interpretative methods of
international law.’® Such an approach, thus, at least from the international perspective seems

to against the limit of following the rules of interpretation.

As a final thought, it has to be noted that several of the cases cited in this Section, were
also mentioned in Section 3. This is not surprising. In fact, it is demonstrative of why this
discussion on CIL interpretation is not only inevitable but quintessential. The same way that
the discussion on the rules of treaty interpretation helped and continues to help streamline and
clarify the interpretative exercise and led to a common language being used, so can this occur

with respect to CIL interpretation.

8 Since most domestic legal systems when referring to customary law (be it domestic or international) will tend
to have provisions regulating that such rules should not conflict with written instruments or, of course, their
respective constitutions.

89 ILC, ‘Second Report on General Principle of Law, by Marcelo Vazquez-Bermudez, Special Rapporteur’ (9
April 2020) UN Doc A/CN.4/741; A Pellet & D Miiller, ‘Article 38’ in A Zimmermann et al (eds), The Statute of
the International Court of Justice (3rd ed, OUP 2019) 819 [251-70 & 296-304].

% See in this Volume, Chapter 22 by Ryngaert; see also O Ammann, Domestic Courts and the Interpretation of
International Law. Methods and Reasoning Based on the Swiss Example (Brill 2020) 322; on misinterpretation
see in this Volume Chapter 3 by Arajérvi.



5. Conclusion

CIL is one of the formal sources of international law and plays a pivotal role in the existence
and functioning of the international legal system. Although for a rule of CIL to emerge a
widespread, representative, constant and virtually uniform State practice is required,
accompanied by the requisite opinio juris, that does not necessarily mean that CIL is a slow
and archaic process, that has been overcome by extensive treaty-making. On the contrary, CIL
remains a vital element in the corpus of international law, that is open to refinement,
clarification, development and evolution. This process does not happen only through the
classical emergence and/or subsequent modification of the rule, but also and perhaps most

importantly through the process of interpretation.

In the previous Sections what was shown was that not only is CIL interpretable (as are
other non-written rules), but also that such an interpretation has and continues to occur with
frequency in courts across different international legal regimes and different legal systems. Of
course, the variety of interpretative approaches and the differences in the language/terminology
used is not something unexpected. After all, if one examines the jurisprudence pre-VCLT, they
would reach the same conclusion. But that is why further explorations and increased awareness
of CIL interpretation is the key to further clarifying and refining the CIL interpretative process
and prompt judicial bodies to be aware of and provide more clearly reasoned explications of

the manner in which they interpret CIL.

As Sur very beautifully put it, CIL interpretation and its exploration is vital because
whereas treaty interpretation is entropic, ‘[t]he interpretation of custom is creative or
negentropic [ie reduces entropy], because it constantly nourishes and updates it [ie CIL],
softening the distinction between formation and application’.! Interpretation has, continues
and will always be an integral part of the life-cycle of CIL,%? or in simple terms, CIL will never

walk alone.

1 Sur (n 6) 295.
92 as of every legal rule for that matter.





