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The Uses of the Work of the International Law Commission on State Responsibility in
International Investment Arbitration: Maintaining the Unity of the Law of State Responsibility
through Interpretation?

Sotirios-Ioannis Lekkas®
Abstract

The Articles on State Responsibility for Internationally Wrongful Acts (‘ARSIWA’) constitute
an experiment in international law-making. Unlike other successful projects of the
International Law Commission (‘ILC’), such as its work on the law of treaties and diplomatic
and consular relations, the ARSIWA have not yet led to the adoption of a multilateral treaty.
Yet, their text is cited commonly as the authoritative statement of the law on state responsibility
with investment tribunals being by far their most frequent users. This well-recorded paradox
calls for a reflection on the ways in which investment tribunals make use of the ARSIWA. This
paper examines the methods which investment tribunals explicitly or implicitly employ when
using the ARSIWA in order to determine the content of rules of general international law on
state responsibility. Specifically, it identifies common patterns in the ways in which investment
tribunals justify their reliance on the ARSIWA and deal with their ambiguities. The paper then
proceeds to critically assess these findings from two perspectives: the overarching aims of the
law of state responsibility and the doctrine of sources of international law. The paper
synthesises these empirical and doctrinal insights into a proposal for a common framework for
the use of ARSIWA. Such framework is based on a distinction between the ascertainment of the
legal status of a normative proposition and the determination of the content of a normative
proposition whose status is undisputed.

Keywords: International Law Commission; State Responsibility; Sources of International
Law; International Investment Law; Investor-State Dispute Settlement

1. Introduction

The Articles on State Responsibility for Internationally Wrongful Acts (‘ARSIWA”)
constitute an experiment in international law-making.! Unlike other successful projects of the
International Law Commission (‘ILC”), such as its work on the law of treaties and diplomatic
and consular relations, the ARSIWA have not yet led to the adoption of a multilateral treaty.?
Yet, their text is cited commonly as the authoritative statement of the law on state
responsibility with investment tribunals being by far their most frequent users. To put this
into perspective, in a 2017 report to the UN General Assembly, the UN Secretariat identified
392 publicly available decisions of various bodies which make reference to the ARSIWA

*
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! ILC, ‘Articles on the Responsibility of States for Internationally Wrongful Acts with Commentaries’

(2001) I1(2) YBILC 31f% (‘ARSIWA”).

2 For a useful list of multilateral treaties originating from ILC works see Hisashi Owada, ‘The

International Law Commission and the Process of Law-Formation’ in Making Better International Law: The
International Law Commission at 50 (UN 1998) 167, 172.



including those of the ICJ, the ICC, the WTO, international and hybrid criminal tribunals, and
human rights courts and treaty bodies.> Although the report does not provide a specific
number for investment arbitrations, it records 264 arbitral decisions referencing ARSIWA
(72,5%) with investment tribunals accounting for the majority of these references.* At the
same time, the interpretation and/or application of ARSIWA is one of the most common
issues arising in investment arbitration. In numerical terms, 444 cases have led to a decision
since 2000 including cases in which where no issues of responsibility arose or in which the
reasoning of the decision is not public.® The present study has traced at least 200 decisions
issued in the same period citing ARSIWA or its previous versions. The extent of the practice
calls for further refection on the relationship between the development of the general law of
state responsibility and the practice of investment tribunals. In particular, this paper examines
and critically assesses the methods which investment tribunals explicitly or implicitly employ
when using the ARSIWA in order to identify rules of general international law on state
responsibility and determine their content.

In the first place, there is a well-recorded discrepancy between the ‘formal’ status of
ARSIWA as a source of law and their effective ‘authority’ in the context of international
arbitration.® From a ‘formal’ perspective, the ARSIWA, as a document originating from the
International Law Commission, do not possess any binding force.” In the terms of the Statute
of the International Court of Justice, the ARSIWA constitute ‘teachings of the most qualified
publicists’ that can be used as ‘subsidiary means for the determination of rules of law’.® Yet,
in fact, international courts and tribunals tend to attach to ARSIWA much more weight than
the label of ‘teachings’ would normally suggest and often treat them as uncontroversial
statements of applicable rules of law.® With respect to customary international law, the ILC
has opined—in a somewhat self-aggrandising manner—that ‘a determination by the
Commission affirming the existence and content of a rule of customary international law may
have particular value, as may a conclusion by it that no such rule exists’.!® This is so
notwithstanding the fact that the ILC outputs cannot constitute evidence of state practice or
opinio iuris in and of themselves, as they do not originate directly, or even indirectly, from

3 UNSG-UNGA, ‘Responsibility of States for internationally wrongful acts—Compilation of decisions of

international courts, tribunals and other bodies—Report of the Secretary-General-Addendum’ (27 June 2017)
A/71/80/Add.1.

4 ibid. The present study has identified 150 relevant decisions of investment tribunals up to and including

2016 and additional 19 decisions during 2017 (ie 55-65% of the reported arbitral awards).

5 On the total number of investment arbitrations leading to a decision since 2000 see: UNCTAD,

Investment Dispute Settlement Navigator (UNCTAD Investment Policy Hub, 31 December 2019) <
https://investmentpolicy.unctad.org/investment-dispute-settlement/>.

6 David Caron, ‘The ILC Articles on State Responsibility: The Paradoxical Relationship between Form
and Authority’ (2002) 96 AJIL 857, 858.

7 eg United States—Measures Affecting the Cross-Border Supply of Gambling and Betting Services—

Report of the Panel (10 November 2010) WT/DS285/R [6.128].
8 Art 38(1)(d) ICJ Statute; Caron (n6) 857.

o eg Robert Sloane, ‘On the Use and Abuse of Necessity in the Law of State Responsibility’ (2012) 106
AJIL 447, 452.

10 Commentary to Part Five [2], ILC, ‘Conclusions on the Identification of Customary International Law’

in ILC, ‘Report of the International Law Commission—Seventieth session (30 April-1 June and 2 July-10
August 2018)” General Assembly Official Records Seventy-third Session Supplement No. 10 (A/73/10) para 66
(“CICIL’); compare Commentary to Conclusion 14 CICIL [5] (fn112).



states.!! Moreover, as (now Judge) Crawford recounts, the ARSIWA ‘have been derived from
cases, from practice, and from often unarticulated instantiations of general legal ideas’.!? This
implies that the ARSIWA are not necessarily a monolith from the perspective of sources of
international law. Even assuming that some normative propositions included in the ARSIWA
do not strictly adhere to the standards of identification of customary international law,
tribunals might still have recourse to them as articulations of underlying general principles of
law.!3

Besides, apart from why investment tribunals rely so much on ARSIWA, a closely
related question is also #ow they make use of ARSIWA. In their final form, the ARSIWA
consist of provisions articulated in prescriptive terms much like the draft of a treaty.'* It could
be argued that an international court or tribunal having recourse to them should approach
them in a way akin to any document having binding effect.!® In so doing, the court or tribunal
should follow a methodology that builds upon the rules of treaty interpretation but also
accounts for the fact that the ARSIWA do not originate directly from states but from a
technical body of the UN.!® However, the traditional perception of ILC outputs as ‘teachings’
is inimical to according any particular value to the views of the ILC as such, the ILC being a
body of legal experts not of representatives of states.!” Rather, a decision-maker should focus
on the evidence that the ILC adduces for the existence of a rule and reconstruct the content of
the rule in question on the basis of that evidence.!® In more practical terms, the ILC outputs
on the topic not only encompass the ARSIWA and their accompanying commentaries, but
also a multitude of documents including the previous reports of the Commission, comments
by governments, the summary records of discussions within the plenary including the reports
of drafting committees, and the reports of the special rapporteurs.!” A combined reading of

1 Conclusion 4 CICIL.

12 James Crawford, ‘The International Court of Justice and the Law of State Responsibility’ in Christian J
Tams and James Sloan (eds), The Development of International Law by the International Court of Justice (OUP
2013) 71, 74.

13 Art 38(1)(c) ICJ Statute; on the argument that the principles comprising the law of state responsibility
constitute general principles of law cf, eg, Charles T Kotuby and Luke A Sobota, General Principles of Law and
International Due Process: Principles and Norms Applicable in Transnational Disputes (OUP 2017) 143-156;
Marija Pordeska, General Principles of Law Recognized by Civilized Nations (1922-2018). The Evolution of
the Third Source of International Law through the Jurisprudence of the Permanent Court of International
Justice and the International Court of Justice (Brill 2020) 393-397.

14 Caron (n6) 866; Sloane (n9) 452.

15 Georges Abi-Saab, ‘La Commission du Droit International, la codification et le processus de la
formation de droit international’ in Making Better International Law (n2) 181, 196.

16 Giorgio Gaja, ‘Interpreting Articles Adopted by the International Law Commission’ (2015) 85 BYBIL
10, 17-20.
17 Caron (n6) 868-869; cf, eg, Commentary to Conclusion 14 CICIL, para 3; more vaguely, Marcelo

Vazquez-Bermudes, ‘Second Report on General Principles of Law’ (9 April 2020) A/CN.4/741 [179] (‘caution
is needed when drawing upon writings, as their value for determining the existence of a rule of international
law may vary’).

18 Caron (n6) 867; cf The Paquete Habana and The Lola, 175 US 677 (1900), at 700 cited with approval
in Commentary to Conclusion 14 CICIL [3] (‘Such works are resorted to by judicial tribunals, not for the
speculations of their authors concerning what the law ought to be, but for trustworthy evidence of what the law
really is.”)

19 For an overview see ILC, Analytical Guide to the Work of the International Law Commission (/LC, 14
April 2020) <https://legal.un.org/ilc/guide/9 6.shtml#top>.



these documents reveals ‘titanic disagreements’ on virtually all issues, which are imprinted in
the carefully balanced language of the final text.?’ In this respect, the traditional label of
‘teachings’ provides little guidance as to how to navigate through all these materials in
determining applicable rules of law, as it treats all these materials indistinctly.?!

In this context of contestation, the premise of this study is that the practice of
investment tribunals, as the most frequent users of ARSIWA, can further elucidate the
connections between the ARSIWA and the framework of sources of international law and
shed light on the methodology for their proper use. As a preliminary point, the practice of
investment tribunals regarding ARSIWA has been paralleled to ‘a drowning
man...grab[bing] a stick in the sea in the hope of having certainty’.?> More fundamentally, it
has been argued that the power of the international judge to resolve an international dispute
necessarily entails a certain degree of discretion as to the identification of applicable rules
and the determination of their content.?> Hence, the tendency of investment to rely on
ARSIWA could be dismissed as an instantiation or corollary of such discretion or
‘expediency’ in international judicial decision-making.?* Yet, whilst it is arguable that
international judges enjoy more leeway than domestic ones in identifying and determining the
content of applicable rules of law, they are not entirely uninhibited by any rules or
principles.?’ In resolving competing claims as to the identification and determination of the
content of rules of state responsibility, investment tribunals have the incentive—and often do—
justify thoroughly their legal findings.?¢ Apart from dispelling any impression of bias or
arbitrariness, investment tribunals have the strong incentive to pre-empt the annulment of the
award or to prevent any domestic obstacles in the implementation of their decision.?’
Therefore, the practice of investment tribunals engaging with ARSIWA cannot be reduced
easily to mere expediency, but could constitute evidence of existing or emerging rules or
principles, or at least, good practices, for the identification and interpretation of applicable
rules of unwritten international law.

The paper seeks to identify common patterns in the use of ARSIWA in decisions of
investment tribunals building upon, and adding to, the work of the UN Secretariat.?® Section

20 James Crawford, ‘Investment Arbitration and the ILC Articles on State Responsibility’ (2010) 25
ICSID Review 127, 129; also eg Alain Pellet, ‘The ILC’s Articles on State Responsibility for Internationally
Wrongful Acts and Related Texts’ in James Crawford, Alain Pellet, and Simon Olleson (eds), The Law of
International Responsibility (OUP 2010) 75, 87.

A Caron (n6) 869.
2 Crawford, Investment (n20) 128.

2 cf, on the general point, Mohammed Bedjaoui, ‘Expediency in the Decisions of the International Court

of Justice’ (2000) 71 BYBIL 1, 5.
u ibid 4-5; see, critically, Caron (n6) 866.

% cf, on the opposite view, Jean d’Aspremont, ‘The Idea of ‘Rules’ in the Sources of International Law’

(2014) 84 BYBIL 103, 126-127.

26 cf, on the general point, Catherine Kessedjian, ‘Le tiers impartial et indépendant en droit international:

Juge, arbitre, médiateur, conciliateur — Cours général de droit international’ (2019) 403 RdC 56, 504.

z Art 52 ICSID Convention; on available proceedings see, eg, Freya Baetens, ‘Keeping the Status Quo or

Embarking on a New Course? Setting Aside, Refusal of Enforcement, Annulment and Appeal’ in Andreas
Kulick (ed), Reassertion of Control over the Investment Treaty Regime (CUP 2017) 103, 105-113.

28 UNSG-UNGA, ‘Responsibility of States for internationally wrongful acts—Compilation of decisions of

international courts, tribunals and other bodies—Report of the Secretary-General’ (1 February 2007) A/62/62



II surveys whether and how investment tribunals justify their reliance on ARSIWA. Section
IT highlights the variety of ways in which ARSIWA are used in the process of the
determination of the content applicable rules of law. Section IV discusses the outcomes of
this survey against the analytical backdrop unity of the law on state responsibility and the law
relating to sources of international law. The paper argues in favour of a principled use of
ARSIWA in investment proceedings based on the distinction between the ascertainment of
the legal status of a normative proposition contained therein and the determination of the
content of a normative proposition whose status is undisputed.

1I. Patterns of Justification for the Use of ARSIWA in International Investment
Arbitration

At first glance, the majority of investment tribunals gives specific reasons for relying on
ARSIWA, albeit a significant number of tribunals is silent on the matter. In purely
quantitative terms, out of a sample of 205 decisions surveyed for the purposes of this study,
144 provide separately a justification for their reliance on ARSIWA or its previous versions.
Conversely, 61 decisions cite the ILC Articles without explicitly providing a reason for doing
s0. On the one hand, the significant number of decisions that lack any justification for
reliance on ARSIWA give support to the argument that the distinction between identification
and determination of content is not water-tight not only in theory but also in practice.?’
However, a closer look at the reasoning of the tribunals depicts a much more diverse and
nuanced picture than a numerical presentation suggests. In some cases, the tribunal’s stance
towards the nexus between ARSIWA and the sources of international law becomes apparent
from the context of the reference or the decision notwithstanding the lack of an expressis
verbis or clear-cut justification. On the other hand, the tribunals provide a wide variety of
justifications which do not always consist of a clear link between the ARSIWA and the
‘formal’ source of the applicable rule. Besides, the same decision might follow different lines
of reasoning with respect to different provisions of ARSIWA or rely on ARSIWA only partly
for the identification of applicable rules on state responsibility.*® Mindful of these difficulties,
the present sub-section attempts to flag up common patterns in the ways in which investment
tribunals justify their reliance on ARSIWA, whereas the following sub-section focuses on
how they use ARSIWA for the determination of the content of the applicable rule.

As a preliminary point, it is useful to briefly recall the framework of jurisdiction and
applicable law of investment tribunals so as to contextualise their findings on the use of
ARSIWA. Investment tribunals are constituted for the settlement of a dispute between a state
and a national of another state arising out of an investment which the parties have consented
to submit to arbitration.®! States grant often such consent in international investment
agreements (‘ITA”), but also in contracts between the state and the investor.>?> Whether
investment tribunals can apply in this context also other rules of international law is a

complemented by A/62/62/Add.1 (17 April 2007); A/65/76 (30 April 2010); A/68/72 (30 April 2013); A/71/80
(21 April 2016); A/72/81 (26 April 2017); A/74/83 (23 April 2019).

2 On the theoretical point: Jean d’ Aspremont, ‘Three International Lawyers in a Hall of Mirrors’ (2019)

32 LJIL 367, 369-372.

30 Compare eg nn46/65 and nn55/66 and text accompanying them.

3 eg Christoph Schreuer, ‘Investment Disputes’, MPEPIL (May 2013)
<https://opil.ouplaw.com/home/mpil> [1].
32 eg John Merills, International Dispute Settlement (6™ edn CUP 2017) 113.



procedural issue.>* Relevant rules commonly uphold in the first place the autonomy of the
parties to determine the applicable law,** but provide residually for the application of
‘applicable rules of international law’ in the absence of an agreement or when the tribunal
determines such law to be appropriate.®®> Besides, even when the general rules on state
responsibility are not deemed directly applicable to a specific issue, a tribunal might decide to
take them into account as relevant rules of the interpretation of an applicable treaty.*¢
Questions of identification of the international law on state responsibility arise against this
procedural background. By implication, investment tribunals turn to ARSIWA for the
purposes of identifying rules of international law external to the IIA in question or otherwise
applicable to the case.

Accordingly, investment tribunals tend to justify their reliance on ARSIWA by using
the terminology of ‘formal’ sources of international law, albeit with varying degrees of
sophistication. From the outset, tribunals recognise that the ARSIWA have no formally
binding status as such either implicitly or, less often, explicitly.>” However, remarkably, this
survey has found only one award that explicitly characterises the ARSIWA—and, particularly,
the ILC’s Commentary—as ‘works of highly qualified writers’,?® despite this characterisation
being relatively uncontroversial in theory with respect to works of the ILC.* The underlying
reason for this discrepancy seems to be the ensuing discrepancy between the relative value
which such sources are to be accorded generally in the determination of applicable rules
according to the ICJ Statute and the effective authority of ARSIWA in the context of
investment arbitration.

In the first place, tribunals use the ARSIWA in the process of identifying rules
stemming from customary international law. In most cases, investment tribunals affirm the

33 eg Ole Spielmann, ‘Applicable Law’ in Peter Muchlinski, Federico Ortino and Christoph Schreuer

(ed), The Oxford Handbook of International Investment Law (OUP 2008) 89, 90.

M eg Christoph Schreuer and ors, The ICSID Convention: A Commentary (2™ edn CUP 2009) 557;
David Caron and Lee Caplan, The UNCITRAL Arbitration Rules: A Commentary (2™ edn OUP 2013) 112.
35 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2™ edn OUP 2012)

288; eg Art 42(1) ICSID Convention; Art 35(1) UNCITRAL Rules; Art 21(1) ICC Rules; Art 27(1) SCC Rules;
Art 1131(1) NAFTA as maintained by Art 14.D.9; Agreement between the United States of America, the United
Mexican States, and Canada (adopted 10 December 2019, entered into force 1 July 2020) available at
<https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/agreement-
between>; Art 26(6) ECT.

36 Art 31(3)(c) VCLT; eg Al Tamimi v Oman (ICSID Case No ARB/11/33) Award (3 November 2015),
[321]-[323] (US-Oman FTA/Art 5 ARSIWA); Windstream v Canada (PCA Case No 2013-22) Award (27
September 2016), [233] (Art 1503(2) NAFTA/Art 5 ARSIWA).

37 See eg Noble Ventures Inc. v Romania (ICSID Case No ARB/01/11) Award (12 October 2005) [69]; F-
W v Trinidad and Tobago (ICSID Case No ARB/01/14) Award (3 March 2006) [202]; Sempra Energy v
Argentina (ICSID Case No ARB/02/16) Award (28 September 2007) [344]; Al-Bahloul v Tajikistan (SCC Case
No V 046/2008) Final Award (8 June 2010) [42]; Rompetrol v Romania (ICSID Case No ARB/06/3) Award (6
May 2013) [189]; Tidewater v Venezuela (ICSID Case No ARB/10/5) Annulment (27 December 2016) [144].

38 Merrill & Ring v Canada (ICSID Administered Case No UNCT/07/1) Award (31 March 2010) [203].

» See, eg, Robert Y Jennings, ‘The Progressive Development of International Law and its Codification’

(1947) 24 BYBIL 301, 308; Manfred Lachs, ‘Teachings and Teaching of International Law’ (1976) 151 RdC
164, 224-225; but see Commentary to Conclusion 14 CICIL [5] (fnl112).



applicability of ARSIWA, because they ‘reflect’,*® ‘codify’,*! ‘state’,** ‘restate’,*’
‘express’,* ‘formulate’,* ‘articulate’,* ‘represent’,*’ or ‘are declaratory of**® rules or
principles of customary international law on state responsibility. Very often, these findings
are couched in axiomatic terms without any further explanation or are reasoned in such vague
terms so as to amount to little more than assertions.* When they do reason such findings,
tribunals tend to uphold the authority of ARSIWA because of the evidence they rely upon,
their particular drafting process,’! or their subsequent reception in practice.>? In this latter
respect, several tribunals have taken note of the fact that the General Assembly has annexed
ARSIWA to a resolution and commended them to the consideration of states.>* Other
tribunals refer to the pronouncements of other international courts or investment tribunals
finding that certain provision of ARSIWA reflect customary international law.>* Whatever
the specific line of reasoning, the common thread between these decisions is the finding that
ARSIWA or a specific provision has decisive value for the identification of customary
international law on this matter.

Second, a significant number of decisions use ARSIWA as means to identify rules of
general application without explicitly utilising the terminology of customary international
law. On the one hand, there are decisions mentioning ARSIWA in the context of
identification of general principles of law. In this respect, tribunals usually declare that
certain provision of ARSIWA or a statement in the Commentary is generally recognised in
domestic legal systems without engaging in any detailed comparative examination.>®> On the

40 eg CMS v Argentina (ICSID Case No ARB/01/8) Annulment (25 September 2007) [121].

4l eg Total v Argentina (ICSID Case No ARB/04/01) Liability (27 December 2007) [220].

42 eg EnCana v Ecuador (UNCITRAL) Award (3 February 2006) [154].

= eg Nykomb v Latvia (SCC) Arbitral Award (16 December 2003) 38.

a4 eg Unién Fenosa. v Egypt (ICSID Case No ARB/14/4) Award (31 August 2018) [8.2].

4 eg ADF. v US (ICSID Case No. ARB(AF)/00/1) Award (9 January 2003) [166].

46 eg Teinver v Argentina (ICSID Case No. ARB/09/1) Award (21 July 2017) [1089].

4 eg Paushok v Mongolia (UNCITRAL) Jurisdiction (28 April 2011) [576].

48 eg Vivendi v Argentina (ICSID Case No ARB/97/3) Annulment (3 July 2002) [96].

4 eg Metalclad v Mexico (ICSID Case No ARB(AF)/97/1) Award (30 August 2000) [73]; Unglaube v

Costa Rica (ICSID Case No. ARB/08/1 & ICSID Case No. ARB/09/20) Award (16 May 2002) [320]; see also
n56.

50 eg Conoco Phillips v Venezuela (ICSID Case No. ARB/07/30) Jurisdiction and Merits (3 September
2013) [339]; Bilcon v Canada (PCA Case No. 2009-04) Damages (10 January 2019) [197]; Novenergia v Spain
(SCC Arbitration 2015/063) Final Award (15 February 2018) [807].

5t eg ADM v Mexico (ICSID Case No ARB(AF)/04/05) Award (21 November 2007) [116].

32 cf, more generally, Commentary to Part Five CICIL [2].

53 eg Jan de Nul v Egypt (ICSID Case No ARB/04/13) Jurisdiction (16 June 2006) [89]; Saipem v
Bangladesh (ICSID Case No ARB/05/07) Jurisdiction and Provisional Measures (21 March 2007) [148];
Hamester v Ghana (ICSID Case No ARB/07/24) Award (18 June 2010) [171]; Electrabel v Hungary (ICSID
Case No ARB/07/19) Jurisdiction and Liability (30 November 2012) [7.60]; see also n58.

4 eg Tatneft v Ukraine (UNCITRAL) Merits (29 July 2014) [540]; El Paso v Argentina (ICSID Case No
ARB/03/15) Award (31 October 2011) [617]; Conoco Phillips (n50) [339].
55 eg Gemplus v Mexico (ICSID Cases Nos ARB(AF)/04/3 & ARB(AF)/04/4) Award (16 June 2010),

[11.12] (Art 39 ARSIWA); El Paso Award (n54) [621]-[623] (Art 25(2) ARSIWA: as an alternative basis
alongside custom); EDF. v Argentina (ICSID Case No ARB/03/23) Award (11 June 2012) [1302]-[1304] (duty



other hand, quite often, tribunals turn to ARSIWA as means for the identification of
international law without deciding or clarifying what is the particular status of the underlying
rules. In most cases, it is impossible to discern whether there are any legal reasons for such
ambiguity or whether it is just a product of idiosyncratic drafting. > However, in some cases,
the context of the decision reveals deeper concerns about the applicability of the rules on
state responsibility reflected in ARSIWA in the investor-state context.>’ So, for instance, in
the Jan de Nul Award, the tribunal declared that the General Assembly resolution, to which
ARSIWA are annexed, ‘is considered as a statement of customary international law on the
question of attribution for purposes of asserting the responsibility of a State towards another
State’ *® Despite this finding, it held that ARSIWA was ‘applicable by analogy to the
responsibility of States towards private parties’.>® A similar issue arose in Vestey where
Venezuela argued that the principle of full reparation reflected in Art 31 ARSIWA was
inapplicable in the case of unlawful expropriation.®® In response, the tribunal held that ‘while
the ILC Articles govern a State responsibility vis-a-vis another State and not a private person,
it is generally accepted that the key provisions of the ILC, such as Article 31(1) can be
transposed in the context of the investor-State disputes.’! Relying on judicial decisions
applying the principle of full reparation in the context of expropriation,®? the tribunal
concluded that ‘Venezuela must provide full reparation under customary international law’.%
In all these cases, tribunals treat ARSIWA as definitive statements of applicable rules of law,
albeit with some ambiguity as to the precise source of such rules. Apart from general
principles of law common to domestic laws, it is not apparent whether tribunals apply
customary international law or refer to an altogether different category of general principles
of law emanating from within international law.%*

Another strand of decisions seems to take into account the parties’ mutual reliance on
ARSIWA in their submissions so as to affirm their applicability in the proceedings. Notably,
some tribunals appear to treat the parties’ agreement as the sole basis for the application of a
provision of ARSIWA in the proceedings without any finding on whether such provision
actually reflects a rule stemming from a ‘formal’ source of international law.® So, for
instance, in EDF, the tribunal found it unnecessary to take a position on ‘the theoretical

to mitigate—Art 31 ARSIWA); Desert Line v Yemen (ICSID Case No ARB/05/17) Award (6 February 2008)
[289].

56 eg Saint-Gobain v Venezuela (ICSID Case No ARB/12/13) Liability and Quantum (30 December
2016) [448] (Art 8 ARSIWA); Ares v Georgia (ICSID Case No ARB/05/23) Award (26 February 2008) [8.3.3]
(Art 15 ARSIWA).

57 cf, eg, Kaj Hobér, ‘State Responsibility and Attribution’ in Muchlinski and ors (n33) 549, 552.

8 Jan de Nul v Egypt (ICSID Case No ARB/04/13) Award (6 November 2008) [156] (emphasis added);
also, in the exact same terms, Masdar Solar v Spain (ICSID Case No ARB/14/1) Award (16 May 2018) [167].
» ibid (emphasis added).

60 Vestey v Venezuela (ICSID Case No ARB/06/4) Award (15 April 2016) [323].

61 ibid [326] (emphasis added).

62 ibid [329].

63 ibid [331]; see, along similar lines, Rompetrol (n37) [189]-[190].

64 As to the latter concept, see Vazquez-Bermudes (n17) [171].

65 cf, eg, Suez v Argentina (ICSID Case No ARB/03/19) Annulment (5 May 2017) [289]; Staur Eiendom
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question of how far the various aspects of ILC Article 25 codifi[ed] customary defenses
related to necessity’.%¢ The tribunal took note that ‘both sides in this arbitration stipulate[d]
that the Tribunal‘s analysis should take as applicable legal norms the State of Necessity
defense presented by the contours articulated in ILC Article 25° and found that ‘the standards
urged by both sides, as providing applicable norms’.®” In these cases, the emphasis of
tribunals seems to be on the relevance of party autonomy for the determination of applicable
law rather than its identification on the basis of the relevant rules of international law. Yet, it
could be argued that the parties’ agreement has only evidentiary value as to the status of the
rule reflected in certain provision of ARSIWA so as to obviate the need for further
independent analysis.®® So, for instance, the annulment committee in Continental Casualty
upheld the legal findings of the tribunal on applicable law on the basis that ‘it was not
disputed by either party that Article 25 of the ILC Articles codified the customary

international law principles, and the Tribunal proceeded on this basis’.%’

This overview shows that investment tribunals tend to justify their reliance on
ARSIWA by using the terminology of ‘formal’ sources of international law. In particular, a
significant number of decisions stand out for their emphasis on party autonomy as
justification for applying ARSIWA in investment proceedings. But even when the vocabulary
of ‘formal’ sources is used or alluded to, it can be concluded that investment tribunals do not
seem to treat ARSIWA as a monolith in the process of identification of applicable rules. In
most cases, tribunals accord ARSIWA decisive value in the process of identification of rules
of customary international law on state responsibility. Other tribunals evoke the terminology
of general principles of law or are ambiguous in this respect. What is more, tribunals usually
avoid wide-ranging conclusions and focus on whether a specific provision of ARSIWA
reflects an applicable rule. That said, a noteworthy insight gained from the empirical analysis
is that these variations are not limited to certain parts or provisions of ARSIWA. Rather, they
exist with respect to a variety of issues such as the rules on attribution of conduct, the breach
of an international obligation, the circumstances precluding wrongfulness, or the provisions
relating to reparation and implementation of responsibility.

ITI.  Patterns of Interpretation in the Use of ARSIWA in International Investment
Arbitration

Whether they provide a justification or not, tribunals rely on ARSIWA primarily as means to
determine the content of applicable rules on state responsibility. In the case of treaties, the
determination whether a text or statement has the formal hallmark of a treaty entailing
binding obligations, on the one hand, and the determination of the meaning of a binding
treaty provision, on the other, clearly involves different considerations so much so that it is
possible to speak of two distinct juridical operations governed by different rules.”’ However,

66 EDF Award (n55) [1167].
67 ibid [1168]-[1169].
68 cf, eg, Biwater Gauff'v Tanzania (ICSID Case No ARB/05/22) Award (24 July 2008) [479]; Pezold v

Zimbabwe (ICSID Case No ARB/10/15) Award (28 July 2015) [624]; Victor Pay Casado v Chile (ICSID Case
No ARB/98/2) Resubmission Award (13 September 2016) [203]-[204].

6 Continental Casualty v Argentina (ICSID Case No ARB/03/9) Annulment (16 September 2011) [114];
EDF v Argentina (ICSID Case No ARB/03/23) Annulment (5 February 2016) [329].
7 Compare Art 2(1)(a) VCLT; eg Aegean Sea Continental Shelf (Greece v Turkey) Jurisdiction [1978]

ICJ Rep 3 [96]; Maritime Delimitation and Territorial Questions (Qatar v Bahrain) Jurisdiction and



the ARSIWA are not a treaty. As we have seen, tribunals justify their applicability in
investment arbitration as expressions of unwritten international law, that is, customary
international law or, less often, general principles of law. In this respect, it has been
maintained in theory that it is impossible to identify a rule of unwritten international law
without, at the same time, determining its content.”! Conversely, rules of unwritten law are
not amenable to interpretation, this operation presupposing the existence of a text.”> As a
corollary, the determination of the content of a rule depends on the very same means as the
identification of a rule and requires the establishment of state practice and opinio iuris or of
recognition and transposability, as the case may be.”® This section shows that these
theoretical considerations can explain the practice of investment tribunals relating to
ARSIWA only partially. Although decisions differ to a large extent as to how they use
ARSIWA in the determination of the content of applicable rules, it is possible to discern
certain trends. In the first place, some decisions adopt certain practices which are conceivably
explicable under the aforementioned approach, albeit not without difficulty. This section
further distinguishes decisions that make use of discernible interpretative methods for the
determination of the content of applicable rules on state responsibility and those which are
agnostic as to the principles underlying the interpretation of these applicable rules.

To start, according to the classification laid down in Art 38(1)(d) ICJ Statute, ILC
works constitute ‘subsidiary means for the determination of rules of law’.”* Albeit investment
tribunals never refer to this categorisation explicitly (but for one singular exception),” some
of them effectively use ARSIWA as such by merely citing them to support a determination
that certain normative proposition found in judicial pronouncements or other sources reflects
a rule of international law.”® These tribunals seem to treat ARSIWA indistinctly as secondary
evidence in the determination of unwritten international law without any methodological
explanation as to the steps followed in this process.

By contrast, some tribunals hold explicitly that the determination of the content of the
applicable rule also requires a process of interpretation notwithstanding its unwritten
character.”” The award on jurisdiction in ST-AD is telling as to this general point. In this case,
the tribunal enunciated that ‘every rule ... of international law must be interpreted in good

Admissibility [1994] ICJ Rep 112 [23]; with Art 31-33 VCLT; eg Arbitral Award of 31 July 1989 (Guinea-
Bissau v Senegal) [1991] ICJ Rep 53 [48].

" Maarten Bos, 4 Methodology of International Law (Asser 1984) 109.

2 Tullio Treves, ‘Customary International Law’ in MPEPIL (November 2006)
<https://opil.ouplaw.com/home/mpil> [2].

73 Conclusion 2 CICIL; Vazquez-Bermudes (n17) [112] and [171].

" See nn§ and 39.

75 See n38.

76 See, eg L.E.S.I ¢ Algérie (ICSID Case No ARB/03/08) Sentence (10 January 2005) [19(ii)] (non-

attribution of conduct of private individuals); Claimant v Slovakia (ad hoc Arbitration) Award (5 March 2011)
[197]; Pac Rim v El Salvador (ICSID Case No ARB/09/12) Award (14 October 2016) [5.62] (non-opposability
of domestic law as justification for non-performance of an international obligation)); Olin v Libya (ICC Case No
20355/MCP) Final Award (25 May 2018), [472]-[474] (principle of full reparation); Achmea v Slovakia (PCA
Case No 2008-13) Final Award (7 December 2012) [334] (award of interest).

71

134-136.

cf, eg, Panos Merkouris, ‘Interpreting the Customary Rules on Interpretation’ (2017) 19 ICLR 126,
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faith’>.”® Applying this rule of interpretation to the requirement of exhaustion of local
remedies under customary international law,”® the tribunal found that [t]his rule is
interpreted to mean that applicants are only required to exhaust domestic remedies that are
available and effective’.?” Similarly, several decisions relating to the customary defence of
necessity, which is articulated in Article 25 ARSIWA, raise explicitly the issue of
interpretation.®! Most notably, in Enron, the annulment committee censured the parts of the
award discussing whether measures taken by Argentina were the only way to address the
economic crisis constituting the situation of necessity and whether Argentina contributed to
that crisis.?? According to the committee, the ‘only way’ and ‘non-contribution’ requirements
spelled out in Articles 25(1)(a) and 25(2)(b) ARSIWA, respectively, were ‘capable of more
than one interpretation’.®> The committee held that the tribunal ‘was necessarily required,
either expressly or sub silentio, to decide or assume the correct interpretation in order to
apply the provision to the facts of the case’.34 It, thus, concluded that the tribunal committed
an annullable error by not laying down its own interpretation of these requirements.®
Inversely, in EDF, the annulment committee admitted as a matter of principle that the ‘the
concept of “only means” is open to more than one interpretation’.¢ It held that “[i]n the light
of the principle that necessity is an exceptional plea which must be strictly applied (a
principle expressly stated in paragraph 1171 of the Award), ... “only” means “only”; it is not
enough if another lawful means is more expensive or less convenient’.3” Although the
committee held that failure to elaborate on the issue of interpretation did not constitute an
annullable error, it nonetheless recognised the application of a principle or rule of
interpretation to the customary rule of necessity according to which ‘exceptions to general
principles are to be interpreted restrictively’.3® Remarkably, all these decisions not only
accept that the determination of the content of rules of state responsibility also involves
interpretation, but they also clearly suggest that such process is governed by relevant rules or
principles of international law.

Apart from these clear-cut cases, the role of interpretation in determining the content
of applicable rules of state responsibility is less pronounced and intertwines with the ways in
which tribunals use ARSIWA in this process. In many cases, the ways in which tribunals
engage with ARSIWA in the process of determination of applicable rules goes beyond

8 ST-AD v Bulgaria (PCA Case No 2011-06) Jurisdiction (18 July 2013) [364].

7 ibid citing, among other sources, Art 44(b) ARSIWA.

80 ibid [365].

81 eg Impregilo v Argentina (ICSID Case No ARB/07/17) Award (21 June 2011) [341]-[357]; Unidn
Fenosa (n44) [860] (‘a common-sense interpretation”’).

82 Enron v Argentina (ICSID Case No ARB/01/3) Annulment (30 July 2010) [369]-[392].
83 ibid [369] and [386].

4 ibid [386].

85 ibid [377] and [386].

86 EDF Annulment (n69) [335]; similarly, Suez Annulment (n65) [290].

87 EDF Annulment (n69) [335].

88 On this principle: Aegean Sea Continental Shelf (Greece v Turkey) Judgment (Separate Opinion of

Judge de Castro) [1978] ICJ Rep 62 [17] citing Max Habicht, Analysis of the Treaties in Post-War Treaties for
the Pacific Settlement of International Disputes Part I1 (HUP 1931) 1000; see also Alexia Solomou, ‘Exceptions
to a Rule Must be Narrowly Construed’ in Joseph Klinger, Yuri Parkhomenko, and Constantinos Salonidis
(eds), Between the Lines of the Vienna Convention? (Kluwer 2019) 359ff.
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indirect reliance. Most notably, there is an abundance of decisions in which tribunals proceed
to apply provisions of ARSIWA as self-explanatory to the facts of the case. Thus, for
instance, many tribunals quote Article 4 ARSIWA as a representation of applicable law and
continue to determine whether a person or an entity is a state organ or not relying on the
characterisation provided in the domestic law of the relevant state.®® Similarly, tribunals have
applied without any discussion a variety of provisions of ARSIWA including those on
attribution of conduct,’ on the time of the breach,’! on circumstances precluding
wrongfulness,”? and on reparation®®. In the same vein, tribunals often identify in a provision
of ARSIWA an applicable rule of law and then refer to judicial pronouncements as means to
determine the meaning of that provision. To illustrate this point, in the Jan de Nul award on
the merits, the tribunal considered ILC’s provision that a given conduct is considered an act
of state ‘if the person or group of persons is in fact acting on the instructions of, or under the
direction or control of, that State in carrying out the conduct’.** After characterising
ARSIWA ‘a statement of customary international law’, it proceeded to further clarify the
meaning of the provision.”® The tribunal held that ‘[i]nternational jurisprudence is very
demanding in order to attribute the act of a person or entity to a State, as it requires both a
general control of the State over the person or entity and a specific control of the State over
the act the attribution of which is at stake; this is known as the “effective control” test’, citing
in support the findings of the ICJ in Nicaragua.®® Subsequent awards reproduce the Jan de
Nul formula more or less verbatim,’” even though the ‘general control’ prong of the test does
not feature explicitly in the text of Article 8 ARSIWA, its Commentary, or the
pronouncements of the ICJ after Nicaragua.’® In these cases, it is difficult to discern what
precise juridical operation is at play, but two alternatives are conceivable from an analytical

8 eg ADF v US (ICSID Case No. ARB(AF)/00/1) Award (9 January 2003) [166]; Oostergetel v Slovakia
(UNCITRAL) Final Award (23 April 2012) [151] and [155]; Bosh v Ukraine (ICSID Case No ARB/08/11)
Award (25 October 2012) [16]3; Levi v Peru (ICSID Case No ARB/10/17) Award (26 February 2014) [157]-
[158]; Awdi v Romania (ICSID Case No ARB/10/13) Award (2 March 2015) [323]; Infinito Gold v Costa Rica
(ICSID Case No ARB/14/5) Jurisdiction (4 December 2017) [198]; Casinos Austria v Argentina (ICSID Case
No ARB/14/32) Jurisdiction (29 June 2018) [288].

%0 eg Masdar (n58) [168]-[169] (Arts 4, 5, and 8 ARSIWA); Kardassopulos v Georgia (ICSID Case Nos
ARB/05/18) Jurisdiction (6 July 2007) [190] (Art 7 ARSIWA); Cengiz v Libya (ICC Case No 21537/ZF/AYZ)
Final Award (7 November 2018) [424]-[425] (Art 10 ARSIWA); Bilcon v Canada (PCA Case No. 2009-04)
Jurisdiction and Liability (17 March 2005) [321]-[322] (Art 11 ARSIWA).

o1 eg Mondev v US (ICSID Case No ARB(AF)/99/2) Award (11 October 2002) [58] (Art 14(1)
ARSIWA); El Paso Award (n54) [515] (Art 15 ARSIWA).

% eg Sempra (n37) [246] (Art 23 ARSIWA); Pezold (n68) [657] (Arts 25(2)(b) and 26 ARSIWA).
93 eg Armas v Venezuela (PCA Case No 2013-3) Laudo Final (26 April 2019) [476]-[477] (Art 31

ARSIWA); Innogy v Spain (ICSID Case No ARB/14/34) Jurisdiction, Liability and Quantum (30 December
2019) [685] (Art 35 ARSIWA); ADM (n51) [281] (Art 36 ARSIWA).

o4 Art 8 ARSIWA.
% Jan de Nul Award (n53) [156] and [172].

%6 ibid para 173 citing Military and Paramilitary Activities in and against Nicaragua (Nicaragua v US)

Merits [1986] ICJ Rep 16 [113] and [115].

o7 eg, Hamester (n53) [179]; White Industries v India (UNCITRAL) Final Award (30 November 2011)
[8.1.7] and [8.1.10]-[8.1.17]; Almds v. Poland (PCA Case No. 2015-13) Award (27 June 2016) [268]-[272];
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perspective. On the one hand, the lack of any separate analysis on the content of the
applicable rule is suggestive of the absence of an intermediate step between identification of a
rule of customary international law or general principle of law and its application.””
Similarly, the reliance on judicial pronouncements can be construed as an extension of the
determination of state practice/opinio iuris or recognition/transposability, as the case may be,
albeit implicitly and on the basis of secondary evidence.!® After all, judicial decisions, much
like ARSIWA, constitute ‘subsidiary means’ for the determination of applicable rules.!°! On
the other hand, these tribunals not even purport to determine the content of the applicable rule
on state responsibility through an independent analysis of state practice and opinio juris or a
comparative survey. Rather, they proceed to apply the formulations of the ILC to the facts of
the case as if they were a binding text. Thus, the conciseness of analysis can also be
construed as an emanation of a textual approach towards ARSIWA in a way that parallels
known approaches of treaty interpretation. In other words, the tribunals’ line of reasoning
consists conceivably of the application of the terms of a provision whose source of legal
validity (CIL or general principle of law) has already been determined, because they deem its
ordinary meaning sufficiently clear.!®? Along similar lines, tribunals seem to single out a
provision of ARSIWA as the embodiment of an unwritten rule, whilst the reference to
international jurisprudence only comes after this determination without justification, as if it
were only an interpretative aid. It is possible to argue that tribunals frame their reliance on
previous case law in terms of interpretation because such previous pronouncements only
purported to interpret rules whose existence was undisputed.!'??

Relevantly, several tribunals rely on a provision of ARSIWA as a statement of an
applicable rule and proceed to interpret the provision, as if ARSIWA were the formal source
of the applicable rules. In so doing, these tribunals make use of means of interpretation that
bear close similarity to the process of treaty interpretation. First, several tribunals emphasise
textual and contextual elements of ARSIWA in the process of determining the meaning of the
applicable rule. For instance, in Tulip, the tribunal examined whether the termination of a
contract by a company owned predominantly by a state agency was attributable to Turkey.
The tribunal accepted that ‘the ILC Articles constitute a codification of customary
international law with respect to the issue of attribution of conduct to the State’.!'** Turning
to Article 8 ARSIWA, the tribunal focused on its text and decided that ‘[p]lainly, the words
“instructions”, “direction” and “control” are to be read disjunctively’.!% The fact that a state
agency owned the majority share of the company in question entailed that the company was
under the control of the Turkish state in the sense that Turkey was capable of exercising a
degree of control to implement governmental policies.!?® Nonetheless, the tribunal held that

9 Anastasios Gourgourinis, ‘The Distinction between Interpretation and Application of Norms in

International Adjudication’ (2011) 2 JIDS 31, 34-36.
100 Conclusion 13 CICIL; Vazquez-Bermudes (n17) [181].
101 Art 38(1)(d) ICJ Statute.

102 cf, eg, Arbitral Award (n70) para 48; also Competence of the General Assembly for the Admission of a

State to the United Nations (Advisory Opinion) [1950] ICJ Rep 4, 8; South West Africa Cases (Ethiopia v South
Africa; Liberia v South Africa) Preliminary Objection [1962] ICJ Rep 319, 336.

103 cf, explicitly, £l Paso v Argentina (ICSID Case No ARB/03/15) Annulment (22 September 2014)
[214] and [216].

104 Tulip v Turkey (ICSID Case No. ARB/11/28) Award (10 March 2014) [281].
105 ibid [303].
106 ibid [307]-[308].
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such control was insufficient for attribution, because, according to the ILC’s Commentary,
the state must ‘us[e] its ownership interest in or control of a corporation in order to achieve a
particular result’.!%” In the subsequent annulment decision, the committee clarified that ‘the
tribunal, in interpreting Article 8, took into account the ILC Commentary’ and upheld the
analysis of the tribunal finding that ‘[it] correctly interpreted Atticle 8°.1% More generally,
such textual analysis of ARSIWA with reference to the ILC Commentary as an authoritative
interpretative aid is most common in the practice of investment tribunals, even if they are not
always as explicit as the Tulip committee when justifying their methodological choices.!?

Second, apart from such textual approach, it is not uncommon for tribunals to invoke
or evoke other interpretative principles commonly used in the process of treaty interpretation
which pertain to the ‘with the spirit, purpose and context of the clause or instrument in which
the words are contained’.!!” The tribunal’s approach in Devas relating to the attribution of
conduct of a state-owned company to India provides a very illustrative example. In this case,
the tribunal noted that the text of Article 8 ARSIWA only mentioned ‘persons or group of
persons’, but made no reference to ‘entities’ like, for instance, Article 5 ARSIWA
establishing also a rule of attribution of conduct.!!! Nonetheless, the tribunal considered that
‘it is generally recognized in modern legal systems that “person” includes not only a natural
person but also a legal person’ and that several IIAs included corporations in their definition
of ‘persons’.!!? In methodological terms, the tribunal referred to other rules of international
law, which it deemed relevant for the interpretation of the rule reflected in ARSIWA, in a
way akin to the context of a treaty.!!®> Furthermore, the tribunal remarked that ‘it would make
no sense to impose a restrictive interpretation that would allow a State to circumvent the rules
of attribution by sending its direction or instruction to a corporate entity rather than a physical
person or group of physical persons’.!!* Instead, it opted for a different interpretation noting
that even in the case of corporations the instructions or direction would be received and acted
upon by natural persons (ie the directors and agents of the corporation).!'> From a doctrinal
viewpoint, the tribunal chose out of two available interpretations the one that gave full effect
to Article 8 ARSIWA in what appears to be a straightforward application of the interpretative
principle of effectiveness (ut res magis valeat quam pereat or effet utile).''¢ Moreover,
several tribunals often proceed to construct provisions of ARSIWA on the basis of broader
considerations, which they deem as cross-cutting in the law of state responsibility. For

107 ibid [306] citing Commentary to Art 8 ARSIWA [6].

108 Tulip v Turkey (ICSID Case No. ARB/11/28) Annulment (30 December 2015) [187]-[188] (emphasis
added).

109 eg Pezold (n68) [448]; Electrabel (n53) [7.109] and [7.113]; Saint-Gobain (n56) [450].
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it Devas v India (PCA Case No 2013-09) Jurisdiction and Merits (25 July 2016) [278].
2 ibid [278]-[279].

13 cf Art 31(3)(c) VCLT; for a similar approach see: Sempra (n37) [353] (‘[Article 25(2)(b) ARSIWA] is
of course the expression of a general principle of law devised to prevent a party from taking legal advantage of
its own fault”).

14 Devas (n111) [280].
13 ibid.

16 cf, eg, Application of the International Convention on the Elimination of All Forms of Racial
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instance, several tribunals invoke the stability of international obligations as a stepping stone
for a restrictive interpretation of the customary defence of necessity.!!” Another set of
illustrative decisions declare that the purpose of an award of interest under Article 38
ARSIWA is to ‘ensure full reparation’ and proceed to award compound interest.!'® This is so
notwithstanding the fact that Article 38 ARSIWA is silent on the matter and the ILC
Commentary clearly favours the award of simple interest.!!” These findings seem to evoke
the object and purpose or the ratio of ARSIWA or of specific provisions in order to
determine the meaning of the applicable rule in a way that parallels known approaches to
treaty interpretation.!?° The common thread that binds all these pronouncements together is
the blending of a literal reading of ARSIWA with contextual or teleological considerations
that mirrors the process dictated by the rules of treaty interpretation.

Third, a few tribunals have recourse to materials produced in the long preparatory
process of ARSIWA as another means to determine the content of the applicable rules on
state responsibility. In this respect, tribunals rely on the record of discussions in order to
determine whether the silence of ARSIWA also implies a determination by the ILC that
certain concept or proposition does not form part of international law.'?! Thus, in Alghanim,
the investor invoked the distinction between ‘obligations of conduct’ (ie those that prescribe
or proscribe a specific conduct) and obligations of result (ie those that require the
achievement of a specific result irrespective of the conduct adopted) that appeared in
previous drafts of ARSIWA.!?? The tribunal took note of the critical stance of the last Special
Rapporteur and the deletion of the distinction from the final draft of ARSIWA and concluded
that the distinction did not form part of customary international law.!?* Furthermore, in other
cases, tribunals purport to rely on the preparatory works of ARSIWA as a means to interpret
a provision of ARSIWA. For instance, in the LG&E decision, the tribunal started from the
determination that Article 25 ARSIWA reflects the standard of necessity in international
law.!?* It, then, proceeded to discuss each of the elements of Article 25 ARSIWA referring
exclusively to the opinions of the ILC Special Rapporteurs and other individual members of
the ILC.!* From a methodological perspective, it is possible to maintain that these tribunals
merely examine all available secondary evidence without endorsing any firm distinction

17 eg Suez v Argentina (ICSID Case No ARB/03/19) and AWG v Argentina (UNCITRAL) Liability (30
July 2010) [249]; EDF Award (n55) [1171].

118 eg Quiborax v Bolivia (ICSID Case No. ARB/06/2) Award (16 September 2015) [514] and [520]-
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remedies as a substantive defence); Salini v Argentina (ICSID Case No ARB/15/39) Jurisdiction (23 February
2018) [85] (doctrine of extinctive prescription).

122 Alghanim v Jordan (ICSID Case No. ARB/13/38) Award (14 December 2017) [302].
123 ibid.

124 LG&E v Argentina (ICSID Case No ARB/02/1) Liability (3 October 2006) [245].
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between identification and determination of the content of the applicable rule.!?¢ However, at
the same time, their analysis clearly emphasises the intention of the ILC in adopting certain
provision rather than the evidence upon which the ILC relied. For this reason, these findings
are not easily explicable under the mainstream view on the identification of customary
international law or general principles of law.!?

Lastly, some decisions eschew a precise determination as to the content of the
applicable rule of state responsibility by limiting themselves to taking note of the parties’
stance in the proceedings. In some cases, the lack of an independent analysis on the content
of the applicable rule seems to be elicited by factual or evidentiary considerations. So, in
Inmaris, the tribunal identified the applicable rule in Article 31(1) ARSIWA that provides for
‘the obligation to make full reparation for the injury caused by the internationally wrongful
act’.!?® As to the issue of causation, Ukraine proposed two tests, namely, one based on
proximity and another based on foreseeability.!?” The tribunal declined to determine the
applicable test finding that the relevant acts caused harm to the investor ‘under either
standard discussed by the respondent’.!3 However, in other decisions, the agnostic stance
towards interpretation appears to stem from legal considerations. To give an illustrative
example, in Suez annulment decision, the crucial issue was whether the tribunal failed to
apply the proper law, in the event, Article 25 ARSIWA on the state of necessity. The
committee conceded as a matter of principle that the ‘only way’ and ‘non-contribution’
requirements appearing in Article 25 ARSIWA “are indeed susceptible to a certain degree of
interpretation’.!! However, it emphasised that no party raised any issue of interpretation in
the proceedings before the tribunal. On this basis, the committee concluded that ‘an
interpretation issue that was not raised by the Parties cannot be considered “outcome-
determinative” with the consequence that a failure to address such issue would amount to a
manifest excess of powers under Article 52(1)(b)’.!*? The committee’s reasoning echoes
other annulment decisions that distinguish between ‘disregarding the proper law’, which
constitutes an annullable error, from ‘misapplication of the proper law’, which does not.!3* In
the case of applicable treaty provisions, annulment committees also occasionally examine
whether a tribunal disregarded any applicable rules of interpretation, despite allowing them
ample deference as to the application of such rules in the specific case.!** However, rules on
state responsibility stem from unwritten international law. In this respect, as has been shown,
the Enron annulment decision clearly suggests that a tribunal must pay some regard, either
explicitly or sub silentio, to the principles upon which it bases its determination of the content

126 See text accompanying nn19-21.

127 Cf text accompanying nn17-18, 70-73, and 100.
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of the applicable rules of unwritten international law.'3> What is more, the EDF committee
traced back the interpretative principle applied by the tribunal, despite finding that this was
beyond the scope of annulment review.!3® By contrast, whilst acknowledging a distinction
between identification of applicable rules of unwritten law and their interpretation, the Suez
committee relied exclusively on the parties’ stance in the underlying proceedings to decide
whether an issue of interpretation was ‘outcome-determinative’. In this way, it remained
entirely agnostic as to the existence of rules or principles of interpretation of unwritten
international law.

To summarise, investment tribunals employ an array of methods in the course of
determining applicable rules on unwritten international law on state responsibility. At the
crux of these diverse approaches seems to lay a latent, or sometimes explicit, distinction at an
analytical level between the identification of applicable rules on state responsibility and their
interpretation with ARSIWA operating as the focal point. This distinction is not merely a
theoretical one, but it has both substantive and procedural implications. First, the use of
ARSIWA as an object of interpretation has allowed investment tribunals to develop the law
on state responsibility in ways that contradict, or cannot be inferred from, the evidence
adduced by the ILC. The award of compound interest in investment arbitration is a case in
point. Second, a comparative survey between investment awards reveals that new divisions
have spun out as to the choice of the proper means of interpretation. The cases on the content
of the necessity defence are paradigmatic. Third, the casting of disputes on the content of the
law on state responsibility in terms of interpretation by reference to ARSIWA has also played
a role in the context of annulment proceedings. In this respect, the division between
annulment committees is not so much whether customary international law or general
principles of law on state responsibility can be interpreted; annulment committees readily
accept this point. Rather, the main point of contention seems to be the existence and interplay
of applicable interpretative rules or principles so as to enable annulment review, delineate its
scope, and determine its operation.

IV.  Interpretation as a Balancing Exercise between Centrifugal Forces in
International Investment Arbitration and the Unity of the Law on State Responsibility

The previous section has identified a variety of the ways in which investment tribunals use
ARSIWA in determining applicable rules on state responsibility. In the main, investment
tribunals favour a formalist approach: they tend to justify their reliance on ARSIWA as
means to determine the applicable rules on state responsibility on the basis of the rules on the
identification of international law. Moreover, many investment tribunals go even further and
proceed to apply, explicitly or implicitly, (meta-)rules or (meta-)principles of interpretation
on ARSIWA in order to determine the content of the applicable rule. At the same time, some
decisions remain agnostic with regards to the issue of interpretation. This section argues that
the fundamental consideration of the unity of the law on state responsibility militates in
favour of its uniform application and against a case-by-case approach. The theory of sources
of international law provides several footholds for the interpretation of rules of unwritten
international law.

135 See text accompanying nn82-85.

136 See text accompanying nn86-88.
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To start, the fundamental premise of the law on state responsibility is its unity: ‘every
internationally wrongful act of a state entails the international responsibility of that state’.!*’
Yet, an agnostic approach as to the methodology for the determination of the content of the
applicable rule can severely distort its content. To illustrate this point, in Bayindir, the
tribunal referred to ‘the international rules of attribution reflected in Articles 4, 5 and 8
[ARSIWAY’, which it found applicable ‘as expressing current customary international
law’.138 In its analysis on Article 8 ARSIWA, the tribunal held:

the Tribunal is aware that the levels of control required for a finding of attribution
under Article 8 in other factual contexts, such as foreign armed intervention or
international criminal responsibility, may be different. It believes, however, that the
approach developed in such areas of international law is not always adapted to the
realities of international economic law and that they should not prevent a finding of
attribution if the specific facts of an investment dispute so warrant.'*”

In the specific case of Article 8 ARSIWA, the ICJ has ruled that the ‘effective control’ test
cannot be displaced in the absence of an applicable lex specialis.!*° Yet, at first glance, the
Bayindir panel was not obligated to follow the ICJ’s ruling and an inductive examination of
the available primary and secondary evidence at the time would have led to conflicting
results.!*! What is striking in this award is that the tribunal put aside the much debated
‘effective control’ test purporting that it is a factual issue pertaining to the application of the
customary rule. This enabled the tribunal to infuse its analysis of the content of the applicable
rule of responsibility with asides about the speciality of international economic law in a way
that runs counter to the fundamental consideration of the unity of the law on state
responsibility.'*? The Bayindir award stands out as an outlier, investment tribunals accepting
this premise virtually unanimously. Accepting the premise of the unity of the law on state
responsibility, which the ICJ has upheld as a rule of customary international law, militates
against a case-by-case approach and reveals the need for a consistent methodology for the
determination of the content of rules on state responsibility.'4?

Consistently with the mainstream approach concerning the sources of international
law, the determination of the applicable rules of the law on state responsibility must take
place in principle on the basis of an inductive examination of all available evidence.!**
However, at the same time, a purely inductive approach towards the identification of
unwritten international law has certain limitations. So, with respect to the identification of
customary international law, the ILC has concluded that ‘the two-elements approach does not
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preclude an element of deduction as an aid’ particularly ‘when considering possible rules of
customary international law that operate against the backdrop of rules framed in more general
terms that themselves derive from and reflect a general practice accepted as law or when
concluding that possible rules of international law form part of an “indivisible regime™.!4?
More emphatically, the current special rapporteur on general principles of law has opined that
‘deduction is...the main criterion to establish the existence of a legal principle that has a
general scope’.!% The fact that the Commission perceives deduction as part and parcel of the
process of identification of a rule of unwritten international law is somewhat less relevant.
The key point is the acknowledgment of a juridical operation analytically distinct from
induction that consists of the determination of the content of the applicable rule on the basis

of an inference from a normative proposition whose status is undisputed.

To illustrate this point, according to the ILC, the provisions of ARSIWA relating to
the content of state responsibility are ‘without prejudice to any right, arising from the
international responsibility of a State, which may accrue directly to any person or entity other
than a State.’!*” Nonetheless, investment tribunals commonly apply the rules on reparation
reflected in ARSIWA, even if this involves an element of interpretation as an intermediate
step.!*8 Notably, in Quiborax, the issue arose whether investment tribunals can issue a
declaratory award as a form of reparation. The tribunal referred to Articles 34 and 37
ARSIWA and enunciated that ARSIWA ‘restate customary international law and its rules on
reparation have served as guidance to many tribunals in investor-State disputes’.!*® It
specified that ‘the remedies outlined by the ILC Articles may apply in investor-state
arbitration depending on the nature of the remedy and of the injury which it is meant to
repair.”!>" In this respect, it cautioned that ‘some types of satisfaction as a remedy are not
transposable to investor-State disputes’.!®! In particular, it held that ‘the type of satisfaction
which is meant to redress harm caused to the dignity, honor and prestige of a State, is not
applicable in investor-State disputes.’!>? The tribunal concluded thus that ‘[t]he fact that some
types of satisfaction are not available does not mean that the Tribunal cannot make a
declaratory judgment as a means of satisfaction under Article 37 [ARSIWA], if
appropriate’.!>® In practical terms, the tribunal essentially engaged in the interpretation of
Article 37 ARSIWA as a rule of customary international law referring expressly to its
wording and its object and purpose. Whether it did so in order to determine its transposability
in the context of investor-state arbitration or whether it interpreted it as a directly applicable
rule of customary international law is less relevant for practical purposes.

The important point is that the determination of the applicable rules of state
responsibility is composed of two analytically distinct operations with ARSIWA being at the
crux of the analysis. On the one hand, the determination of the status of a normative
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proposition contained in ARSIWA involves an inductive analysis of evidence.!>* In this
respect, the practice of investment tribunals is an unambiguous attestation that ARSIWA
enjoy a ‘présomption de positivité’.'>® In practical terms, challenging the status of most
normative propositions contained in ARSIWA would require evidence indicating lack of
generality of practice/opinio iuris or recognition, as the case might be. On the other hand, the
determination of the content of a normative proposition contained in ARSIWA also involves
an element of interpretation. Specifically, it involves criteria that parallel the process of treaty
interpretation. The key difference is that the intention of the drafters of ARSIWA—ie the ILC—
is less relevant in this process, because the formal foundation of the normative propositions
contained therein is only the consuetudo of states.!* In practical terms, this is reflected in the
findings of investment tribunals emphasising the text, context, and object and purpose, of
ARSIWA or a specific provision at the expense of the multitude of materials leading up to
their adoption or even, in case of inconsistency, the ILC Commentary.!3” Therefore, the
process of interpretation is not an unprincipled process, even if the relevant principles and
their interaction are still in a process of elaboration and refinement (not unlike the rules of
treaty interpretation before the adoption of the VCLT).

To recap, the premise of the law on state responsibility is inimical to an agnostic
approach with respect to the identification and interpretation of the rules on state
responsibility. The crucial normative concern is the unmaking of the law on state
responsibility through its blending with considerations special to specific sub-systems, in this
case, international investment law. In this respect, adherence to ARSIWA is only a starting
point. Rather, the key point is that the determination of the applicable rules on state
responsibility on the basis of ARSIWA is also a principled process to which interpretation is
an inextricable part.

V. Conclusion

Undeniably, investment tribunals spearhead the consolidation of the general law of state
responsibility through their widespread endorsement of ARSIWA. This comparative analysis
of the use of ARSIWA in investment arbitration has shown that the discrepancy between the
current form of ARSIWA and their effective authority should not be overstated. In the main,
investment tribunals do justify their reliance on ARSIWA using the vocabulary of the sources
of international law. In fact, the formal status of most normative propositions contained in
ARSIWA has been tested and analysed from every possible angle by hundreds of investment
panels. Whilst admittedly this has led to divergent views as to theoretical points, the
preponderance of decisions converges into treating ARSIWA as authoritative statements on
the law on state responsibility.

What emerges as a new challenge is ensuring the uniformity of the law on state responsibility
within this context of pervasive use. The focus of states, investors, and tribunals seems to
have moved away from ‘grand questions of principle’ towards ‘the boring small print’ of
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responsibility rules like the meaning of control, contribution, injury, causation, or damage.!®
In this respect, the traditional approaches on the identification of customary international law
and general principles of law have certain limitations. This survey has shown that investment
tribunals are increasingly aware that, through their use and elaboration of ARSIWA, they are
engaging in the interpretation of the formally unwritten law on state responsibility. The
realisation that interpretation is also a principled process guided by international law will
ensure the unity and consistent development of the law on state responsibility even within the
specialised context of investment arbitration.
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